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			Amnesties and victim status in the ECtHR: reflections on the impact of the Spanish amnesty on the victim status of the Catalan independence leaders
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			Abstract 

			The Catalan independence leaders, convicted by the Spanish Supreme Court for organising the 2017 independence referendum, lodged applications against Spain before the European Court of Human Rights (ECtHR) alleging violations of several rights of the Convention. The examination of these applications by the ECtHR coincides with the consideration by the Spanish Parliament of a law to grant them an amnesty. In this context, a question arises as to whether the amnesty could entail the loss of the independence leaders’ victim status, which would lead the ECtHR to declare their applications inadmissible. This article examines the law on victim status, revealing that the ECtHR has generally required two conditions for a measure to deprive an applicant of their victim status: first, that it acknowledges the breach of the Convention and, second, that it affords redress for it. The article also reveals that rights applications under Article 6 are subject to a special rule which is less restrictive. Applying these rules, it is concluded that the amnesty will not entail the loss of victim status by the applicants; therefore, it will not prevent the ECtHR from ruling on the merits of their applications.
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			El TEDH davant l’amnistia: consideracions sobre l’estatus de víctima dels polítics independentistes

			Resum

			Els polítics independentistes catalans condemnats pel Tribunal Suprem el 2019 van interposar demandes contra l’Estat davant el Tribunal Europeu de Drets Humans (TEDH) al·legant la violació de diversos drets del Conveni Europeu de Drets Humans. L’examen d’aquestes demandes ha coincidit temporalment amb el debat de la Proposició de llei d’amnistia a les Corts Generals. En aquest context, sorgeixen dubtes sobre si l’amnistia podria comportar la pèrdua de l’estatus de víctima dels polítics independentistes, la qual cosa portaria el TEDH a inadmetre les demandes. Aquest article examina el règim jurídic de l’estatus de víctima, i mostra que el TEDH generalment exigeix dues condicions perquè una mesura com l’amnistia pugui suposar la pèrdua de l’estatus de víctima d’un demandant: primer, que reconegui i, segon, que repari la violació de drets al·legada. L’anàlisi també revela que les demandes relatives a drets de l’article 6 estan subjectes a una regla especial menys restrictiva. Aplicant aquestes regles, es conclou que l’amnistia no farà perdre l’estatus de víctima dels polítics independentistes, de manera que no impedirà que el TEDH es pronunciï sobre el fons de les seves demandes.
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			1 Introduction

			On 14 March 2024, the Congress of Deputies – the lower chamber of the Spanish Parliament – approved the Bill of Amnesty for Institutional, Political, and Social Normalisation in Catalonia (Proposición de Ley Orgánica de amnistía para la normalización institucional, política y social en Cataluña; hereafter, the Amnesty Law).1 The Amnesty Law will cause the extinction of criminal, administrative and accounting liability2 for acts related to the so-called Catalan “independence process”: the independence consultation held in Catalonia on 9 November 2014 and the independence referendum of 1 October 2017.3 This amnesty has been the object of extensive academic discussions, with particular attention given to its compatibility with the Constitution.4 However, there is one dimension of the amnesty that has gone relatively unnoticed in academic debates in spite of its legal importance: its effect on the applications of the independence leaders lodged before the European Court of Human Rights (ECtHR).

			The Amnesty Law will be applicable to the Catalan political leaders convicted of sedition, disobedience and embezzlement by the Spanish Supreme Court for leading the Catalan independence referendum of 1 October 2017 (hereafter, the independence leaders),5 including former vice-president of the Catalan Government Oriol Junqueras and former ministers Raül Romeva, Jordi Turull, Dolors Bassa, Joaquim Forn and Josep Rull, former president of the Catalan Parliament Carme Forcadell, and former presidents of the civil society associations Òmnium Cultural (Jordi Cuixart) and Assemblea Nacional Catalana (Jordi Sànchez). After being convicted by the Supreme Court, the independence leaders filed appeals before the Constitutional Court, which were rejected.6 Having exhausted all domestic remedies, they lodged applications against Spain before the ECtHR, claiming that the prison and disqualification sentences had violated several rights of the European Convention on Human Rights (hereafter, the Convention), including the right to a fair trial (Art. 6), to freedom of expression (Art. 10) and to freedom of assembly (Art. 11) (Bertomeu, 2022). On 22 September 2023, the Strasbourg Court started the examination of the independence leaders’ applications and requested the Spanish Government to respond to the allegations of rights violations (Marraco & González, 2023).

			The legislative process of the Amnesty Law coincides in time with the ECtHR’s examination of the independence leaders’ applications. In this context, a question arises as to how one process might affect the other. Specifically, could the amnesty deprive the independence leaders of their victim status and, therefore, lead the ECtHR to declare their applications inadmissible? José Antonio Martín Pallín, emeritus magistrate of the Supreme Court, has answered this question in the affirmative, arguing that “an amnesty would lead to the termination of the lawsuits, avoiding condemnatory and disqualifying pronouncements for the Supreme Court” (2023).7 But how much support does this assertion find in the jurisprudence of the Strasbourg Court?

			This article analyses the effects that the amnesty may have on the applications of the Catalan independence leaders before the ECtHR. By examining this specific issue, the article aims to contribute to the clarification of a broader legal issue: victim status as a criterion for standing before the ECtHR. The article will begin by analysing, at a general level, the possible relevance of amnesties to Convention rights. It will then analyse victim status as a requirement for the admissibility of applications in Strasbourg, examining the relevant ECtHR case law and identifying the rules governing the loss of victim status. These rules will then be applied to the specific case of the amnesty for the Catalan independence process, taking into consideration the provisions of the bill approved by the Spanish Congress of Deputies. As will be seen, the application of these rules inclines us to maintain that the amnesty will not result in the loss of the independence leaders’ victim status; therefore, it will not prevent the ECtHR from ruling on the merits of their applications. The article ends with the conclusions.

			2 Amnesties and the Convention: two perspectives

			At a general level, an amnesty can be potentially relevant to Convention rights from two different perspectives: as a human rights violation or as a human rights reparation. On the one hand, an amnesty could constitute a violation of the human rights protected by the Convention: by preventing the prosecution of rights violations, an amnesty could constitute a rights violation in itself. The ECtHR has never ruled on a direct challenge to an amnesty law of a state (Jackson, 2018; Pérez-León-Acevedo, 2022); however, it has had the opportunity to address this issue indirectly on several occasions, most notably in the case Marguš v. Croatia (2014).8 In this case, the ECtHR indicated obiter dictum that it is not permissible to grant amnesties in cases of torture or ill-treatment committed by public officials.9 Mallinder et al. note that ECtHR jurisprudence in this area is unclear and inconsistent, tending to examine with greater scrutiny those amnesties which prevent the prosecution of rights violations for acts that may also be considered to constitute international crimes (2015).10 The literature on the subject has paid attention to the developments in the Inter-American Court of Human Rights, which has developed a solid jurisprudence on the compatibility of amnesties with human rights (Binder, 2011).

			But amnesties can be potentially relevant to the Convention from a second perspective: as reparations for human rights violations. This dimension has received little attention in legal scholarship. As will be seen, in their dimension as potential reparations, amnesties primarily affect one specific element of the law of the Convention: the victim status of the applicants. Adopting this perspective leads to refocusing the debate: in considering amnesties as potential violations, the discussion revolves around the rights of the third party who may have been affected by the non-prosecution of certain acts (for example, an individual who has been tortured with the amnesty preventing the prosecution of those acts, taking the facts of Marguš); in considering amnesties as reparations, the debate revolves around the person who is the object of the amnesty as a potential victim of a rights violation, as will be seen.

			The discussion about the consequences of the amnesty for the Catalan independence leaders in the applications pending before the ECtHR should be situated in this second dimension, which has scarcely been explored by the literature. Thus, what is relevant to the discussion addressed in this article is not the compatibility of the amnesty with Convention rights, but rather its compatibility with the victim status of the independence leaders in their applications before the ECtHR.

			3 Victim status

			Article 34 of the Convention provides that “the Court may receive applications from any person […] claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in the Convention or the Protocols thereto.”11 Thus, victim status takes the form of a requirement for the admissibility of applications.12 The Court has held that the Convention does not institute any actio popularis mechanism, and that its task is not to exercise control in abstracto over the legislation and practice adopted by states.13 It is therefore necessary that there be some connection between the applicant and the state legislation or conduct at issue. This connection takes the form of the requirement that the applicant is a “victim” of a violation of Convention rights. In this way, victim status becomes a criterion for standing in the proceedings, delimiting the jurisdiction of the Court ratione personae (Harris et al., 2018, pp. 87-94).

			As Lorenzo Martín-Retornillo points out (2008, pp. 277-278), the term “victim of a violation” is stricter than the term used in the Spanish Constitution for the fundamental rights appeal (recurso de amparo) to the Constitutional Court, which requires only a “legitimate interest” to be invoked.14 However, ECtHR jurisprudence has interpreted the victim status requirement in a significantly flexible manner (Mariconda, 2023), holding that the term “victim” should be interpreted autonomously and independently of domestic rules,15 and that it should be applied without excessive formalism.16 Thus, the ECtHR has stated that a person may be a direct or indirect victim,17 accepting, for example, claims by relatives where the alleged direct victim had died before the application was lodged.18 In some cases, the Court has even accepted applications from potential victims, provided that reasonable and convincing evidence of the likelihood of a violation affecting that person is presented, mere suspicion or conjecture not being sufficient.19

			It should be noted that the determination that an applicant has “victim status” does not imply any judgement on the merits of the case, but simply the satisfaction of this requirement for the admissibility of the application, which may subsequently be upheld or dismissed. Thus, holding victim status does not necessarily entail being an actual victim of a human rights violation. Indeed, the use of the term “victim” in this context can lead to confusion between admissibility and merits, a problem that does not arise with the term “legitimate interest” used for the fundamental rights appeal (recurso de amparo) to the Spanish Constitutional Court. It must therefore be understood that “victim status” is, in reality, a status of alleged victim.

			Victim status is a relevant question at all stages of the proceedings: the applicant must be able to justify his or her victim status at any moment.20 Therefore, if the applicant ceases to be a victim, the Court may terminate the proceedings. Victim status may be lost when the state remedies the alleged violation of rights at issue. It is at this point that the amnesty becomes relevant: as a reparation, it may entail the loss of the applicant’s victim status under certain conditions, as will be seen. This possibility reflects the nature of the ECtHR as a subsidiary mechanism: it is for domestic authorities to remedy any alleged violation of the Convention in the first place. Consequently, it is not for the ECtHR to issue a ruling in cases where the state has already duly remedied the alleged violation of rights. But when can an amnesty be considered to constitute an adequate reparation for rights violations and, therefore, lead the ECtHR to declare an application inadmissible?

			4 Loss of victim status

			The ECtHR case law shows that victim status may be lost under two distinct rules, which will be relevant for examining the possible effects of the amnesty. Thus, a distinction can be made between a general rule for all Convention rights and a specific rule for Article 6 cases (right to a fair trial).

			The general rule

			The general rule provides that a state measure – such as an amnesty – entails the loss of the applicant’s victim status when two conditions are met: (1) acknowledgment of the violation and (2) redress for the violation. Thus, the Court has reiterated on numerous occasions that “a decision or measure favourable to the applicant is not, in principle, sufficient to deprive him of his status as a ‘victim’ for the purposes of Article 34 of the Convention unless the national authorities have acknowledged, either expressly or in substance, and then afforded redress for the breach of the Convention”.21 The ECtHR has emphasised that the redress must be adequate and sufficient, which will depend on all the circumstances of the case and on the nature of the violation of the Convention at stake.22

			The Court has required the satisfaction of these two conditions in cases where the applicant has benefited from the effects of an amnesty. This is what happened in Melia v. Georgia (2023),23 a case concerning an application brought by Georgian opposition politician Nika Melia. The applicant was placed in pre-trial detention in February 202124 on charges of “group violence”25 for encouraging protesters to occupy the Georgian Parliament building in 2019 if the government did not accede to their demands.26 In May 2021, in the context of a negotiation process between government and opposition mediated by the European Union, Nika Melia was released.27 Four months after his release, the Georgian Parliament passed an Amnesty Act28 allowing Melia to apply for the termination of the judicial proceedings. However, Melia refused to apply the amnesty to his proceedings, claiming to be a victim of political persecution.29

			The ECtHR examined Nika Melia’s case under Article 5 of the Convention (right to liberty). The Georgian Government argued that Melia’s application had to be declared inadmissible, maintaining that his release and the subsequent adoption of the Amnesty Act had resulted in the loss of his victim status, even though the applicant rejected the application of the amnesty in his case.30 The Court rejected this argument, reiterating that a decision or measure favourable to the applicant, as was the amnesty, is not sufficient to deprive him of his victim status unless the national authorities have acknowledged and afforded redress for the violation of rights.31 The Court emphasised that, in the instant case, the second condition was not met, as it could not be considered that “the effects of a possible violation of the Convention in respect of the applicant’s detention […] could have been redressed by the application of an Amnesty Act”, even if Melia had not rejected the application of the amnesty to his proceedings.32

			It is important to note that both conditions (acknowledgment and redress) are necessary: to declare the application inadmissible, both must have been fulfilled. Accordingly, the applicant will retain his or her victim status where the measure satisfies only one of the two conditions. This was underlined by the reasoning of the ECtHR in the case Dubovtsev and others v. Ukraine (2021),33 concerning the arrest and prosecution of several persons accused of “mass disorders”,34 in the context of the Euromaidan protests against the Ukrainian Government in 2014.35 The protesters had been released and acquitted.36 In connection with that acquittal, financial compensation was awarded to the protesters,37 although two of them had not yet received the sum of money at the time of the ECtHR judgment.38 In addition, the Ukrainian Parliament passed an Amnesty Law applicable to the acts for which they had been prosecuted.39 Finally, some of the applicants initiated disciplinary proceedings against the judges who had ordered their detention, whereby the judges were found to have acted unlawfully and arbitrarily.40

			The protesters turned to the ECtHR alleging a breach of Article 5 of the Convention (right to liberty) in their detention. The Ukrainian Government argued that the applicants had lost their victim status, as the state authorities had acknowledged the violation and offered financial compensation, and thus their application should be declared inadmissible. Therefore, the Court analysed whether the two conditions (acknowledgment and redress) were met. Regarding the amnesty, the ECtHR found that the passing of the Amnesty Law did not satisfy the first condition, as the Law contained “no provision expressly acknowledging the unlawfulness of the applicants’ detention”, and therefore it could not entail the loss of their victim status.41 Nor could the termination of the judicial proceedings justify declaring the application inadmissible, since the acquittal did not entail any acknowledgment of violation of rights.42

			However, the recognition that the judges had acted unlawfully and arbitrarily, in the context of the disciplinary proceedings brought by the applicants before Ukrainian authorities, was to be regarded as an acknowledgment of the alleged violation of rights.43 That, together with the financial compensation awarded, amounted to the fulfilment of the two conditions necessary for the loss of victim status. However, the Court held that this conclusion did not apply to the two applicants who had not yet received the sum of money for the compensation awarded: in those cases, the alleged violation had not been redressed. Thus, the ECtHR declared admissible only the claims of those two applicants.44

			The reasoning of the ECtHR in Dubovtsev illustrates how the two conditions for the loss of victim status (acknowledgment and redress) are necessary: the Court proceeded with examining the claims of the applicants who had not been afforded redress, despite finding that state authorities had acknowledged the existence of a violation. In other words, the first condition (acknowledgment) was fulfilled, but the second condition (redress) was not. Consequently, the application was not declared inadmissible.

			The case of Selahattin Demirtaş (No. 2) v. Turkey (2020)45 provides an example of the reverse situation, where the Court proceeds with the examination of an application due to a failure to satisfy the first condition (acknowledgment), despite the second condition (redress) being satisfied. The case concerned the arrest and detention in 2016 of Selahattin Demirtaş, leader of the pro-Kurdish HDP (Peoples’ Democratic Party). He was accused of terrorism offences for having expressed support for the YPG (People’s Protection Units), considered a terrorist organisation by Turkey, in the context of the siege of Kobane in the Syrian war. The Turkish Constitutional Court ruled that Demirtaş’s pre-trial detention had been unlawful due to the detention order having not been sufficiently reasoned,46 and Demirtaş was therefore awarded financial compensation.47 In his application before the ECtHR, Demirtaş alleged a breach of Articles 10 (freedom of expression), 5 (right to liberty) and 18 (limitation on the application of restrictions on rights) of the Convention, as well as Article 3 of Protocol 1 (right to free elections).

			Despite the financial compensation received, the ECtHR found that Demirtaş had not lost his victim status: state authorities had not acknowledged, either expressly or “in substance”, the existence of a violation. The Turkish Constitutional Court’s judgment could not be regarded as such an acknowledgment: the mere determination that the detention order had not been sufficiently reasoned did not amount to an acknowledgment, not even “in substance”, of a violation of any of the rights of Demirtaş’s application.48 The first of the two conditions was therefore not met, so Demirtaş retained his victim status.

			The special rule

			The previous subsection has showed that, as a general rule, a state measure (such as an amnesty) will result in the loss of the applicant’s victim status only when two conditions are met: the measure must acknowledge the violation of rights and it must afford redress for it. However, the ECtHR case law suggests that there is a special rule for applicants who allege breaches of Article 6 of the Convention, which protects the right to a fair trial, including the right be tried by an independent and impartial tribunal established by law.

			The special rule is that “a person cannot claim to be a victim of violations of his right to a fair trial under Article 6 of the Convention taking place in the course of proceedings which were discontinued or have resulted in an acquittal”,49 provided that the effects of the proceedings do not persist, and except where the complaint relates to the duration of the proceedings in question.50 In other words, the acquittal deprives the complainant of his or her victim status and, therefore, of the possibility of claiming violations of Article 6 rights in the judicial proceedings. Note that this special rule is more restrictive from the applicant’s point of view than the general rule: neither acknowledgment nor redress for the alleged violation is required from the state authorities; it is sufficient that the judicial proceedings have been discontinued or resulted in an acquittal.

			Formulated in this manner, the special rule seems reasonable: irregularities in a judicial proceeding will not have had any significant effect on the accused person if that person is never convicted. It follows, therefore, that once the person has been convicted, the general rule rather than the special rule will apply to him or her. However, the Court’s jurisprudence has extended the special rule to cases where the person is convicted and the conviction is subsequently quashed (e.g. by an amnesty). Thus, in Correia de Matos v. Portugal (2001), the Court stated that “the same reasoning [of the special rule] could be applied where an accused is granted an amnesty”.51 The case concerned a complaint by a Portuguese lawyer who had not been allowed to represent himself in a trial for which he was sentenced to pay a fine. The conviction was subsequently quashed following an amnesty.

			Therefore, after Correia de Matos we may say that the special rule is left in the following form: acquittal or subsequent quashing of a conviction deprives the applicant of the possibility of claiming breaches of Article 6 rights in the judicial proceedings. This extension of the special rule is confirmed in cases such as Koç and Tambaş v. Turkey (2005)52, in which one of the applicants was sentenced by Turkish court to one year and four months imprisonment for “separatist propaganda”. The applicant absconded, so the sentence was never enforced. Two years later, following a reform of the Penal Code, the Turkish court declared his conviction null and void. The applicant turned to the ECtHR, alleging a breach of Article 6 for lack of independence and impartiality of the sentencing court. The ECtHR found that the applicant had lost his victim status and declared the application inadmissible, arguing that “the quashing of the conviction [...] put an end to any prejudicial consequences that might have flowed from the lack of independence and impartiality of the State Security Court and the lack of fairness of the proceedings before it”.53 Koç and Tambaş illustrates how the special rule is more restrictive than the general rule: if the case had been decided under the general rule, the application would have been admitted, as the Turkish authorities failed to meet either of the two conditions – they did not acknowledge the existence of any violation of rights or offer any redress for it; however, as the case was decided under the special rule, the mere quashing of the conviction was sufficient to declare the application inadmissible.

			The case law subsequent to Koç and Tambaş is confusing: it generates confusion even about the very existence of the special rule. We see this in Vanyan v. Russia (2005)54 – decided only ten months after Koç and Tambaş – and in Arat v. Turkey (2009).55 The applicants in both cases, alleging violations of Article 6 rights, had served time in prison prior to the quashing of their convictions (in Vanyan, following an amnesty; in Arat, following a reform of the Penal Code). The ECtHR in both cases resolved the question of victim status by applying the general rather than the special rule, despite being Article 6 cases, and concluded that the applications should be admitted.56 Admittedly, the facts of Vanyan and Arat differed from the earlier cases in one important element: the applicants had served time in prison, whereas the applicants in Correia de Matos and Koç and Tambaş had never been detained. However, this difference does not justify applying a different rule without explaining why the imprisonment makes a legally relevant difference in victim status.

			In the face of this confusion, the ECtHR has clarified the question of victim status in Article 6 rights in the cases Webster v. United Kingdom (2020)57 and Kerimoğlu v. Turkey (2022).58  In these cases, the Court attempts to clarify the law by distinguishing between acquisition and loss of victim status, such that victim status is acquired at the time a conviction is handed down against the applicant, and may subsequently be lost through measures such as an amnesty.59 Thus, where a claimant alleges Article 6 breaches in respect of a proceeding that ended in acquittal, the application should be declared inadmissible, not because the claimant has lost his or her victim status, but because he or she never acquired victim status in the first place. On the other hand, where a violation of Article 6 is alleged in respect of a proceeding that ended in a conviction which was subsequently overturned by some state measure (such as an amnesty, for example), the conditions of the general rule apply: what is relevant is whether that measure (the amnesty) amounted to an acknowledgment of and a redress for the alleged violation of rights. Thus, according to this approach, the special rule, in its strict formulation, applies only to Article 6 cases that have ended in acquittal; in all other cases, including Article 6 cases in which a conviction was subsequently quashed, the two conditions of the general rule must be fulfilled.

			However, it should be noted that the Webster approach has at least two problems. First, it fails to explain cases such as Correia de Matos or Koç and Tambaş, where the Court did not require the two conditions – acknowledgment and redress – despite there being a conviction which had been quashed. The application in Koç and Tambaş, which was declared inadmissible, would have been admitted had the two conditions of the general rule been required, as noted above. Therefore, adopting the Webster approach implies assuming that Koç and Tambaş should have been decided differently. Second, the Webster approach could lead to problematic results in pre-trial detention cases that end in acquittal: in such cases, the special rule could lead the Court to declaring Article 6 applications inadmissible despite the applicant having served time in prison as a result of the flawed judicial process. This seems to run counter to the spirit that guided the Court in decisions such as Vanyan and Arat, where the fact that the applicants had been imprisoned seemed to motivate the application of the general rather than the special rule, thus admitting the applications.

			Notwithstanding these problems, the Webster approach seems to be the one followed by the ECtHR today for allegations of violations of Article 6 rights. The recent case of Tuleya v. Poland (2023), in which the ECtHR required both conditions (acknowledgment and redress) in an Article 6 application where the applicant had been convicted,60 seems to confirm the validity of this approach.

			5 The Amnesty Law and the victim status of the independence leaders

			The previous section shows that the loss of victim status before the ECtHR is subject to the following two rules:

			
					General rule: a measure (such as an amnesty) entails the loss of the applicant’s victim status when this measure satisfies two conditions:	it entails an acknowledgment, express or in substance, of the alleged violation of rights;

	it affords redress for the alleged violation of rights.




					Special rule: where violations of Article 6 rights are alleged:	the applicant does not acquire victim status until a conviction has been handed down against him or her;

	once a conviction has been handed down, a measure (such as an amnesty) entails the loss of the applicant’s victim status when this measure satisfies two conditions:	it entails an acknowledgment, express or in substance, of the alleged violation of rights;

	it affords redress for the alleged violation of rights.







			

			Following these rules, we will now analyse whether the amnesty for the Catalan independence process, according to the provisions of the Bill approved by the Spanish Congress,61 may entail the loss of victim status of the independence leaders in the proceedings initiated by their applications against Spain before the ECtHR. Given that the violations alleged by the independence leaders include both Article 6 rights and other rights of the Convention (Bertomeu, 2022), the two rules need to be applied.

			In relation to the alleged violation of rights other than those of Article 6 (such as the right to freedom of expression, of Article 10, and the right to peaceful assembly, of Article 11), the issue needs to be resolved under the general rule. According to the general rule, it must be determined whether the Amnesty Law satisfies the two relevant conditions: acknowledgment and redress. Only if these two conditions are met will the independence leaders lose their victim status in relation to those rights.

			Regarding the first condition, the case law of the ECtHR, as we have seen, requires that the acknowledgment of the violation of rights must be either express or in substance.62 The first thing to note is that the Bill approved by the Congress of Deputies does not include in its wording any statement that could be read as an express acknowledgment of a violation of rights, not even in the preamble. This contrasts with the amnesty bill introduced by the Catalan pro-independence parties in the Congress of Deputies in 2021,63 rejected by the Bureau of the Congress, which did contain statements in the preamble that could be read as an express acknowledgment of a violation of rights, such as the reference to a “genuine general cause against the independence movement by applying the criminal law of the enemy against those who exercise and defend the right to self-determination”.64

			In absence of an express acknowledgment, it remains to be determined whether the Amnesty Law contains any acknowledgment in substance of a rights violation. The ECtHR’s jurisprudence does not give us any guidance as to what is meant by “in substance”. It might be argued that the constitutional exceptionality of the Amnesty Law entails an acknowledgment in substance of the alleged violation of rights. But this line of argument is difficult to sustain, given that the only reference that the text makes to human rights is to describe the “general legal framework on which the present amnesty law is conceived”,65 without establishing any connection whatsoever to the judicial process that motivates the independence leaders’ application to the ECtHR. In short, the Amnesty Law does not contain any express acknowledgment of a violation of rights, and it can hardly be said to contain any acknowledgment in substance.

			Regarding the second condition for the loss of victim status (i.e. redress for the alleged violation), the analysis is straightforward: the Bill approved by the Congress explicitly provides that the amnesty does not entitle individuals to compensation of any kind.66 In this respect, this Bill is no different from the bill introduced by the pro-independence parties in 2021 and rejected by the Bureau of the Congress, which did not contain any compensation mechanism either.67

			It might be argued that the Amnesty Law affords redress in the form of a symbolic reparation, given the constitutionally exceptional nature of the amnesty. However, there are two problems with this line of argument. First, while the ECtHR has recognised that the nature of the Convention violation in question must be taken into account when determining what can be considered as “sufficient” redress,68 the Court has always tended to require some form of financial compensation in practice.69 Second, if one accepts the possibility that this condition can be satisfied with a symbolic reparation, then it is difficult to see how this second condition is distinct from the first condition: there is no substantial difference between a “symbolic reparation” and an “acknowledgment” of the violation of rights. Moreover, as established in the preceding paragraphs, the Amnesty Law does not entail an acknowledgment of a rights violation, so it cannot be considered to entail a symbolic reparation either.

			In sum, the Amnesty Law does not seem to fulfil either of the two conditions established by the general rule: it does not entail either acknowledgment or redress of the alleged violation of rights. Therefore, it does not entail the loss of victim status of the independence leaders before the ECtHR. This conclusion would remain even if we accept the argument that the amnesty entails an acknowledgment “in substance” of such a violation, since, as noted above, the two conditions are necessary: both must be fulfilled to entail the loss of victim status, so the fulfilment of only one condition would not be sufficient.

			Notwithstanding the analysis in the preceding paragraphs, the victim status of the independence leaders might have been lost in relation to Article 6 rights, for which the special rule applies, as we have seen. Thus, one might cite cases such as Correia de Matos v. Portugal (2001)70 or Koç and Tambaş v. Turkey (2005),71 explained in the previous section, to maintain that the independence leaders have lost their victim status in their Article 6 rights claims: in these cases, the ECtHR accepted that the annulment of the applicant’s conviction (following an amnesty, in Correia de Matos, and following a reform of the Penal Code, in Koç and Tambaş) entailed the loss of victim status for the Article 6 rights violations. However, one could also cite cases such as Vanyan v. Russia (2005)72 or Arat v. Turkey (2009),73 also explained in the previous section, to advance the opposite argument: in those judgments, where the applicants had served time in prison, the ECtHR found that they retained their victim status in relation to Article 6 rights even though their convictions had been quashed (following an amnesty, in Vanyan, and following reform of the Criminal Code, in Arat).

			As we have seen, the recent Webster judgment brings some clarity to the special rule for breaches of Article 6, in the face of the confusion generated by previous case law. In Webster, the ECtHR distinguishes between acquisition and loss of victim status, stating that victim status is not acquired until the applicant is convicted; once convicted, the applicant does not lose their victim status unless the two conditions of the general rule are met: acknowledgment and redress.74

			Under the Webster approach, the first question to ask is whether the applicants have been convicted: if they were never convicted, they never acquired victim status in the first place. With regards to the independence leaders, this question must be answered in the affirmative: they were convicted by the Supreme Court on 14 October 2019, at which point they acquired victim status before the ECtHR. Note that the Amnesty Law foresees the possibility of it being applied at any stage of the criminal proceedings, including where the judge has not sentenced.75 Therefore, if the same amnesty were hypothetically applied to other individuals in proceedings in which a judgment has not yet been delivered, it would be considered that these individuals never acquired victim status. However, in the case at stake, the Supreme Court handed down a judgment and therefore the independence leaders acquired victim status.

			When a conviction has been handed down, following the Webster approach, the victim status is kept unless the state grants a measure which meets the two conditions of the general rule: acknowledgment and redress. In the case of the Amnesty Law, we have already seen that neither of the two conditions are met: it does not entail either acknowledgment (neither express nor in substance) or redress for the alleged violation of rights. Therefore, the application of the special rule leads us to the same conclusion: with regards to the alleged violations of Article 6, the amnesty does not deprive the independence leaders of victim status before the ECtHR.

			To sum up, the application of the two rules established by the ECtHR’s jurisprudence leads us to conclude that, despite the amnesty, the independence leaders keep their victim status before the ECtHR, also with regards to Article 6 rights. This conclusion is consistent with the rationale of the Amnesty Law, as conceived in the Bill passed by Congress: this amnesty does not seek to respond to any alleged violation of rights, but rather the more pragmatic objective of achieving “institutional, political and social normalisation in Catalonia”, as the title of the Bill indicates. In this context, it seems correct to assert that the independence leaders maintain their victim status after the amnesty. In this way, it is up to the ECtHR to determine whether or not their rights have been violated.

			6 Conclusion

			Taking the Amnesty Law approved by the Congress of Deputies as a case study, this article examines the legal regime of victim status as a requirement for the admissibility of applications before the ECtHR. It explains that loss of victim status is subject to two rules established by the ECtHR’s jurisprudence: a general rule and a special rule. According to the general rule, a state measure (such as an amnesty) can deprive the applicant of his or her victim status when two conditions are met: that the alleged violation of rights is acknowledged and that redress for such violation is afforded. Under the special rule, applicable in Article 6 rights applications, the claimant does not acquire victim status until he or she is convicted by the relevant domestic court; once convicted, any measure overturning the conviction may deprive the claimant of victim status only if the two conditions mentioned above – acknowledgment and redress – are met.

			Applying the two rules to the Amnesty Law passed by the Congress of Deputies, the analysis concludes that the independence leaders continue to hold victim status before the ECtHR in relation to the applications lodged. It should be noted that this statement does not imply any conclusion regarding the merits of the case: “victim status”, as has been noted, is in reality a status of alleged victim. Therefore, the fact that the independence leaders retain their victim status does not necessarily mean that they have been victims of any violation of Convention rights; that is for the ECtHR to determine. But what does seem clear is that the amnesty will not prevent the ECtHR from ruling on the merits of their applications against Spain.
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AMNESTIES AND VICTIM STATUS IN THE ECTHR: REFLECTIONS ON THE IMPACT OF
THE SPANISH AMNESTY ON THE VICTIM STATUS OF THE CATALAN INDEPENDENCE
LEADERS

Josep M. Tirapu-Sanuy”

Abstract

The Catalan independence leaders, convicted by the Spanish Supreme Court for organising the 2017 independence
referendum, lodged applications against Spain before the European Court of Human Rights (ECtHR) alleging violations
of several rights of the Convention. The examination of these applications by the ECtHR coincides with the consideration
by the Spanish Parliament of a law to grant them an amnesty. In this context, a question arises as to whether the ammesty
could entail the loss of the independence leaders’ victim status, which would lead the ECtHR to declare their applications
inadmissible. This article examines the law on victim status, revealing that the ECtHR has generally required two conditions
for a measure to deprive an applicant of their victim status: first, that it acknowledges the breach of the Convention and,
second. that it affords redress for it. The article also reveals that rights applications under Article 6 are subject to a special
rule which is less restrictive. Applying these rules, it is concluded that the amnesty will not entail the loss of victim status
by the applicants; therefore, it will not prevent the ECtHR from ruling on the merits of their applications.

Keywords: human rights; Catalan independence process; European Court of Human Rights; ECtHR; victim status;
amnesty: admissibility; acknowledgement of violation: redress

EL TEDH DAVANT LAMNISTIA: CONSIDERACIONS SOBRE L’ESTATUS DE VICTIMA
DELS POLITICS INDEPENDENTISTES

Resum

Els politics independentistes catalans condemnats pel Tribunal Suprem el 2019 van interposar demandes contra I’Estat
davant el Tribunal Europeu de Drets Humans (TEDH) al-legant la violacié de diversos drets del Conveni Europeu de
Drets Humans. L’examen d’aquestes demandes ha coincidit temporalment amb el debat de la Proposicio de llei d amnistia
ales Corts Generals. En aquest context, sorgeixen dubtes sobre si I'amnistia podria comportar la pérdua de estatus de
victima dels politics independentistes, la qual cosa portaria el TEDH a inadmetre les demandes. Aquest article examina el
régim juridic de I'estatus de victima, i mostra que el TEDH generalment exigeix dues condicions perqué una mesura com
Pamnistia pugui suposar la pérdua de Iestatus de victima d’un demandeant: primer; que reconegui i, segon, que repari la
violacio de drets al-legada. L'andlisi també revela que les demandes relatives a drets de Iarticle 6 estan subjectes a una
regla especial menys restrictiva. Aplicant aquestes regles, es conclou que I’amnistia no fara perdre I’estatus de victima
dels politics independentistes, de manera que no impedira que el TEDH es pronuncii sobre el fons de les seves demandes

Paraules clau: drets humans; proceés independentista catald; Tribunal Europeu de Drets Humans; TEDH; estatus de
victima; amnistia; admissibilitat; reconeixement de violacio; reparacio.
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