
		
			[image: 1.png]
		

	
		
			 

		

		
			INTERPRETATION of Ne bis IN IDEM in the case-law and the effectiveness of european competition law*

			Carles Górriz López**

			Abstract

			The purpose of this article is to analyse how the Court of Justice of the European Union’s interpretation of ne bis in idem affects European Competition Law. An expansive interpretation strengthens the Union’s system for protecting human rights, bolsters legal certainty and fosters the optimisation of resources by the public administrations. However, at the same time, it can hamper the effectiveness of competition law, so necessary for the resilience of the European economy. To perform this analysis, we answer three questions. Firstly, whether Article 50 of the Charter of Fundamental Rights of the European Union, which gives material form to this principle, is applicable to the field of competition. Secondly, how this provision has been interpreted in the EU case-law. Thirdly and lastly, it looks at how this interpretation affects the effectiveness of European competition law.
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			INTERPRETACIÓ JURISPRUDENCIAL DEL NE BIS IN IDEM I EFICÀCIA DEL DRET DE LA COMPETÈNCIA EUROPEU

			Resum

			L’objecte d’aquest article és analitzar com afecta la interpretació del ne bis in idem que fa el Tribunal de Justícia de la Unió Europea sobre el dret de la competència europeu. Una exegesi expansiva reforça el sistema de protecció dels drets humans a la Unió, incrementa la seguretat jurídica i afavoreix l’optimització de recursos per part de les administracions públiques; però pot perjudicar l’eficàcia del dret de la competència, que tan necessària és per a la resiliència de l’economia europea. Per dur a terme aquesta anàlisi responem tres preguntes. En primer lloc, si l’article 50 de la Carta de Drets Fonamentals de la Unió Europea, que plasma aquest principi, s’aplica a l’àmbit de la competència. Segona, com ha interpretat la jurisprudència comunitària aquest precepte. Per últim, com afecta aquesta interpretació l’eficàcia del dret de la competència europeu.
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			1 Introduction1

			1.1 The prohibition of the duplication of proceedings and penalties in European Union 
competition law

			Ne bis in idem is a general principle of European Union law and its promotion strengthens the Union’s system for protecting human rights, bolsters legal certainty and fosters the optimisation of resources by the public administrations.2 However, its implementation in European competition law may compromise the latter’s effectiveness, as its configuration propitiates the duplication of procedures and penalties for the same facts (Van de Gronden and Rusu, 2021, pp. 218 & 219). The fact is that this part of European law is applicable to all areas of the economy, provided that there is a market, which means that it applies to regulated sectors, where they co-exist with special laws.3 So it is that it is easy to find a conflicting combination of rules, offences, procedures and penalties. Secondly, national competition authorities have to apply Articles 101 and 102 of the Treaty on the Functioning of the European Union (TFEU),4 which prohibit restricting competition and abuse of a dominant position, when the agreements, decisions and practices that they are analysing pursuant to national legislation also impact trade between Member States. This is prescribed by Article 3 of Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty. It is therefore possible for two national authorities to investigate what is apparently the same conduct. It is true that Article 13 of Regulation 1/2003 calls on them to suspend the proceedings or reject the complaint when another authority is already dealing with the case. This is, however, a power that they may or may not make use of, and it is also true the effects of their decisions are limited to the territory of the Member State in question.

			On the other hand, it would appear that a Community procedure initiated by the European Commission and a national procedure cannot coincide. Article 11.6 of Regulation 1/2003 deprives the national authorities of jurisdiction when the Commission formally initiates a case, since both the authorities and the courts of the Member States are prohibited from adopting decisions that are incompatible with a previous Commission decision. However, in practice, numerous doubts arise in this regard. Firstly, because in its Toshiba Corporation judgment, the Court of Justice of the European Union (CJEU) stated that the relieving of competence is not absolute but rather limited in time.5 Secondly, because it can be difficult to establish whether the conduct investigated by the EU and national authorities is one and the same.

			The purpose of our research here is to ascertain how the doctrine of the Court of Justice regarding ne bis in idem impacts the effectiveness of European competition law, particularly Articles 101 and 102 of the TFEU, as there are no cases covering control of concentrations or public aid with regard to this matter. In light of the above, we will proceed to present the normative implementation of this principle (Section 1). Next, we provide a brief explanation of the evolution of the CJEU’s case-law, highlighting the changes in the exegesis of Article 50 of the Charter of Fundamental Rights of the European Union (CFR) (Section 2). We then move on to examining how the CJEU has interpreted the different elements of the prohibition of duplication of proceedings and penalties and the requirements that must be met to make an exception thereto, as well as the repercussions of its doctrine on the effectiveness of European competition law (Section 3). Finally, we will draw the relevant conclusions (Section 4).

			1.2 Article 50 of the CFR

			Article 50 of the CFR states that “[n]o one shall be liable to be tried or punished again in criminal proceedings for an offence for which he or she has already been finally acquitted or convicted within the Union in accordance with the law”. It comprises two elements: the bis, which requires a duplication of criminal proceedings or penalties, and the idem, that the facts tried and punished be identical. This prohibition of the duplication proceedings and penalties has been included in other provisions of EU law (Van Bockel, 2016, p. 16). The most important ones are Article 4.1 of Protocol no. 7 to the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), Article 54 of the Convention implementing the Schengen Agreement, of 14 June 1985 (CISA), Article 3.2 of the Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures between Member States, and Article 11.1 d) of Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the European Investigation Order in criminal matters.

			The embodiment of this prohibition of double jeopardy in all these provisions raises the question as to whether it is necessary to stretch their interpretation so as to attain the highest possible degree of uniformity. This is because it may be deemed detrimental to legal certainty if the same principle has a different scope depending upon the law containing it. It is surely for this reason that the Court of Justice not only interprets the existing provisions in the same way, but also compares and contrasts them when addressing references for preliminary rulings or appeals made (Eurojust, 2021, pp. 8-41).6 

			Nonetheless, there are also reasons for arguing the opposite, in light of the differences in the literal wording of the aforementioned provisions, the purpose of the norms containing them and their context. A paradigmatic example of this can be found in a comparison between Article 54 CISA and Article 4 of Protocol no. 7 to the ECHR. Even though both of them inevitably include the two elements of the prohibition, the former adds an express reference to the enforcement of the penalty, which does not appear in the latter. The same is also the case of the transnational nature of the facts. Article 54 applies to cases in which a single person is prosecuted for the same facts in different countries, while Article 4 is designed for cases arising in the same State (Van Cleynenbreugel, 2022, p. 366). Lastly, the CISA is built upon the principle of mutual trust between contracting States and the legitimacy of the judicial and criminal systems of the others, which have not been harmonised.7 This is not the principle underlying Article 4 of Protocol no. 7 to the ECHR.

			However, there is a need to harmonise the interpretation and application of the latter principle and of Article 50 of the CFR. The reason is that Article 52.3 of the CFR does not allow the meaning or scope of rights and freedoms recognised in the CFR to be less than those of the ECHR. This being said, the formal autonomy of EU law with regard to the latter rule means that it sets a minimum benchmark that the CFR must guarantee, but it can go beyond (Mangas, 2008b, p. 838; Vervaele, 2013, pp. 128 & 131). Thus, there is no need for the two provisions to be equal in scope, as the CFR may afford even greater protection.

			As Article 50 CFR is the provision that tends to govern antitrust cases, it is worth establishing its scope of application, and it is here that Article 51 becomes key (Mangas, 2008a, p. 820; Aguilar, 2018, pp. 980-984). Its first paragraph states that the provisions of the Charter are addressed to the institutions and bodies of the Union and to the Member States only when they are implementing Union law. The second paragraph establishes that it does not confer any new power or task for the Union or modify existing ones. The combination of the two paragraphs gives rise to an extremely wide scope of application, as the Charter governs all cases subject to EU law, both when applying EU and national rules.8 This is confirmed by the Explanations relating to the Charter of Fundamental Rights (2007/C 303/02). Additionally, it must be remembered that, with the entry into force of the Treaty of Lisbon, the Charter became legally binding (Muñoz, 2015, pp. 205-207) and is deemed primary law of the European Union (Cruz, 2020, pp. 371 & 372).

			The problem arises when a case is not subject to EU law but to national law. The Court of Justice has upheld a very broad interpretation, stating that the Charter is enforced when the applicable legislation “comes within the scope of EU law”. This occurs when national law incorporates an EU directive within domestic legislation9 and also when they hamper the effectiveness of EU freedoms. In two judgments, the Court has stated that national legislation on games of chance obstruct the freedom to provide services, thus leading to the effectiveness of the ne bis in idem principle.10 However, it has gone still further in arguing that it is enough for the applicable provisions to “be related” to European norms. Thus, in Åklagaren v Hans Åkerberg Fransson, the CJEU applied the CFR because the penalty imposed upon the appellant was related to value added tax, which impacts the EU budget.11 It made the same argument in Thierry Delvigne v Commune de Lesparre-Médoc, Préfet de la Gironde, with regard to exclusion from the electoral roll due to a conviction for a serious offence, because the Act of 1976, with regard to Article 14 TEU, requires Member States to guarantee that elections of members to the European Parliament be carried out by means of direct universal suffrage that is free and secret.12

			The consequence is the application of Article 50 CFR to competition law, since both Articles 101 and 102 TFEU and national law “come within the scope of EU law”, especially if we bear in mind that the Court of Justice has offered a very broad interpretation of the requirement regarding the effects upon trade between Member States. The same can also be said of the legislation governing a specific economic sector, as it may affect the effectiveness of EU competition regulations or limit essential freedoms of the European Union. EU case-law supports this statement, as not only does the Court of Justice frequently apply this provision to the duplication of proceedings on competition (or competition and sectoral regulation), but it has also modified its doctrine with a view to standardising the interpretation of ne bis in idem in all of EU law, as we shall see next.

			2 Evolution of the case-law

			The first paradigmatic decision was the Walt Wilhelm judgment, even though it does not explicitly refer to the principle being reviewed.13 The CJEU stated that the existence of parallel proceedings, both national and Community, was possible with regard to the same facts, because the applicable laws had “different points of view”. However, it established a proviso to this: the uniform and effective application of Community competition law. It also held that the possibility of the duplication of penalties did not prevent national authorities from initiating a procedure applying national laws; it merely required them to take this into account when establishing the punishment.

			The first time we find explicit reference to ne bis in idem in EU competition law is in Limburgse Vinyl Maatschappij NV.14 The Commission had sanctioned a number of companies for forming a cartel, but its decision had been annulled by the Court of the First Instance. The Commission adopted a new decision which once again levied fines of the same amount as the annulled resolution. This time, the Court of the First Instance upheld the Commission’s Decision, although it did reduce the penalties. The sanctioned undertakings lodged an appeal, arguing, amongst other things, that there had been a violation of the principle under review. The CJEU ruled that the prohibition of duplicate proceedings and penalties also applied to the field of competition, but this case could not prosper because the first resolution had been annulled due to reasons of form but not of substance. 

			No less important is Aalborg Portland, as Europe’s judicial authority positioned itself in favour of idem crimen.15 The case stems from a fine levied by the Commission against more than forty companies due to market sharing agreements, product transfer regulation and price fixing, which the Court of the First Instance upheld. In ruling upon the appeal, the Court of Justice held that ne bis in idem is subject to a threefold condition: identity of the facts, unity of offender and unity of the legal interest protected. In this case, the first condition was not met because the agreements for which the companies were punished were different.

			Two years later, the CJEU switched criteria, to idem factum instead of idem crimen (albeit in a case of drug trafficking rather than competition) in the Van Esbroeck judgment,16 in which it gave an expansive interpretation of the principle under review, in the sense that the only relevant criterion was the identity of the material fact(s), with no regard to legal classification or the interest protected. The basis was Article 54 CISA, which used the term “the same facts”, unlike other norms that refer to “the offence”, based on the mutual trust of Member States regarding their respective criminal justice systems, which are not harmonised. 

			The Van Esbroeck judgment had a decisive impact upon the European Court of Human Rights (ECtHR) which, in 2009, issued another benchmark ruling: Sergey Zolotukhin v. Russia.17 Amongst other aspects, it carefully examined the idem. It reviewed the existing exegetical positions and decided that there was a need to remedy the situation in the name of legal certainty. It made four observations. Firstly, that international instruments employed different formulas and approaches. Secondly, the CJEU and the Inter-American Court of Human Rights attached importance to differences in literal wording. Thirdly, the term “offence” in the text of Article 4 of Protocol no. 7 should not be interpreted literally, but rather in such a way as to render its rights practical and effective. Fourthly and lastly, the actual facts of the case needed to be taken into account: paying attention to the legal characterisation was too restrictive, as it risked undermining the guarantee enshrining the ne bis in idem principle rather than rendering it practical and effective, as required by the Convention. 

			The CJEU distanced itself from this doctrine in a 2012 competition-related case, Toshiba Corporation (see footnote 5 above), which led to the idea that this area of law was governed by special rules. The case stems from a worldwide gas insulated switchgear market cartel. In 2004, when the Czech Republic joined the European Union, the Commission informed its competition authority that it was considering initiating proceedings in this regard, which it did in 2006. The following year, it adopted a Decision regarding practices carried out between 1998 and 2004. The national proceedings took place in parallel, commencing in 2006, whilst in 2007, the national authority issued a resolution sanctioning behaviour which took place between 2001 and 2004. After a number of appeals, Krajský soud v Brně (Brno Regional Court) referred two questions for a preliminary ruling, the second of which dealt with the impact of a Commission Decision punishing a collusive agreement on the competence of a national authority examining the same acts. The responses of the Advocate General and the Court of Justice clashed. Juliane Kokott associated the idem with the identity of the facts and the unity of offender, but rejected the argument that it also embraced the legal interest protected.18 The main argument for this was the “requirement of homogeneity”, according to which the degree of protection provided for by the CFR could not be less than that of the European Charter of Human Rights (ECHR). The CJEU found in favour of the three-fold criterion for the idem. In other words, for the offences to be the same, there was a need for the identity of the facts and the unity of both the offender and the legal interest protected. 

			20 March 2018 marked a milestone in developments in the prohibition of duplication of proceedings and penalties, as the Court of Justice issued three judgments, known as the Menci doctrine, which argued in favour of idem factum, opposed to the idem crimen it had preached in competition law.19 Luca Menci, Garlsson Real Estate and Di Puma are strongly influenced by the case-law of the ECtHR, particularly Zolotukhin v. Russia. They concerned the interpretation of Article 50 of the CFR and the cumulation of a non-Competition Law administrative penalty proceeding with another criminal proceeding in the same Member State. After ruling on the nature of the proceedings, it examined the scope of the idem. In all three rulings, it held that account needed to be taken of the actual facts, ignoring their classification in national law and the legal interest protected. The reason was that the latter two elements varied between Member States, and the protection afforded by Article 50 had to be the same throughout the entire Union. This interpretation opened the doors to considering that double jeopardy had occurred but did not mean that the duplication of proceedings or sanctions was contrary to EU law, since the CJEU contemplated the possibility of an exception to the former Article 52.1 CFR.

			In 2021, it once again changed its mind in a competition-related case: the judgment of 25 February 2021 followed the 2012 doctrine of Toshiba Corporation.20 Accordingly, the dilemma remained, and so great importance became attached to the references for preliminary rulings made by the Brussels Appeals Court and the Supreme Court of Justice of Austria. The former case (Bpost) dealt with a clash between sectoral regulations and anti-trust rules. The latter (Nordzucker) stemmed from two national antitrust proceedings against two companies operating on the German and Austrian markets.

			Here again, there were discrepancies between the Advocate General and the CJEU. In his Opinion of 2 September 2021, Michal Bobek decided in favour of generalising the three-fold definition of the idem; i.e. to extend the Toshiba Corporation doctrine to embrace the entirety of Community law to the detriment of Menci.21 On the other hand, the CJEU upheld the two-fold criterion, stating that neither the legal characterisation in national law nor the legal interest protected were relevant in assessing whether the material facts were the same.22 This support for idem factum highlighted the importance of Article 52 of the CFR, whose exegesis the CJEU covered in great detail.

			The CJEU has had to rule once again on ne bis in idem after Bpost and Nordzucker, but its subsequent judgments are not as applicable to our research as they do not affect competition law and, what is more, they essentially echo the doctrine established in these two judgments. In HF (see footnote 7 above), the CJEU interpreted Article 54 CISA in the light of Article 50 CFR and stated that it could not be limited to the nationals of a Member State, but benefited everyone, even if they are in an irregular situation within the EU.23 Five months later, on 23 May 2023, it issued another ruling (MR, see footnote 6 above) on the CISA, albeit with regard to Article 55, which it interprets in the light of Article 52.1 CFR. It substantially repeats the Bpost and Nordzucker doctrine in favour of idem factum. On the same date, it issued the Dual Prod SRL judgment, on the suspension of authorisation to operate as a tax warehouse for products subject to excise duty.24 It gives its opinion on the application of the CFR, the principle of the presumption of innocence, the elements of ne bis in idem and the possibility of making exceptions, with this latter point being that of greatest interest.

			A month and a half later, the CJEU again interpreted Article 50 of the CFR (in MV - 98, see footnote 9 above). It ruled that the penalties imposed for VAT fraud come within the scope of EU law and are criminal in nature, analysing the requirements of Article 52.1 of the CFR. Then, in September 2023, it issued three further judgments. In Volkswagen (see footnote 9 above), regarding proceedings initiated in Italy and Germany due to the forgery of nitrogen oxide emissions, it classifies the penalty imposed for the manipulation of exhaust gases from diesel engines as pertaining to criminal law and interprets Article 50 in line with the Bpost ruling, while also going into detail upon the limits upon the application of the ne bis in idem principle. In NK v Bezirkshauptmannschaft Feldkirch (see footnote 10 above), it highlightes the need for the first decision to make a determination as on the merits of the case for the ne bis in idem principle to be effective and discussed the practical scope of the identity of the material facts. It reiterates this thought in Juan (see footnote 10 above), in which it applies Article 3.2 of the Council Framework Decision (2002/584/JAI) on the European arrest warrant and the surrender procedures between Member States, in light of Article 50 of the CFR. 

			3 Analysis of the elements of the prohibition and its exception

			3.1 Duplication of proceedings

			The first element of Article 50 of the CFR is the duplication of proceedings. More specifically, it prohibits anyone for being tried or punished again in criminal proceedings for an offence for which they have already been “finally acquitted or convicted”. It is worth noting that the Spanish version of this provision, like that of Articles 4 of Protocol no.7 to ECHR and 54 CISA, refer to a “judgment” (“sentencia”). It is therefore necessary to determine whether the procedure must have ended with this type of judicial decision; or the form is not as important as content. I believe that a literal interpretation is not appropriate, as it is too restrictive and reduces the protection to unacceptable levels, wich could be contrary to the purpose of said provisions.What is more, other versions of Article 50 of the CFR, such as the English one, make no reference to this element, while the French uses the term jugement, which is broader. So it is that we need not pay so much attention to the form as to the content of the resolution.

			With regard to the adjective “criminal”,the case-law refers to the so-called ‘Engel criteria’ (Bouazza, 2022, p. 530).25 They are three: of which there are three: the classification of the offence under national law, the nature of the offence and the severity of the penalty. The Court of Justice applies them and underlines that they are alternative and not cumulative in nature, such that the fact that national law classifies the proceedings or penalty as administrative is not a determinant factor (e.g. in Luca Menci (see footnote 19 above), paras. 30-33). On the contrary, it tends to give priority to the second criterion, holding that it is a criminal offence if it is punitive in purpose, and states that it is irrelevant if it also pursues a deterrence purpose. With regard to the severity of the penalty, the CJEU has stated that it is determined by reference to the maximum potential penalty for which the relevant provisions provide.26 In Menci, it deemed that a fine of 30% of the VAT due, added to the payment of that tax, was of a degree of severity enough to support the view that that penalty is of a criminal law nature (para.33). It offered the same solution in Volkswagen (see footnote 9 above, para. 52) in that the fine was capable of exceeding the amount of the unfair competitive advantage.

			The judgment must be final, pursuant to governing law.27 If no further ordinary appeal is permitted, it must be deemed a final ruling, being irrelevant whether there are exceptional cases which allow for recourse to other instances. While it may seem easy to establish whether there is a prior final judgment, doubts can always arise. Wils (2003, pp. 13 & 22) uses the Aalborg Portland A/S and Others case as paradigmatic example, since the Commission’s Decision was annulled due to substantial procedural defects.28 After remedying these defects, Europe’s competition authority issued another ruling and imposed a penalty. The CJEU held that this was part of the same proceedings, and thus that ne bis in idem was not applicable.29

			Lastly, the first proceeding must not only be concluded with a final judgment, but it must also have involved an analysis of the merits of the case.30 It is important to stress that it is irrelevant whether the outcome is acquittal or conviction: in both cases, duplication of proceedings is prohibited.31 For example, the CJEU denied that this requirement was met in a case in which the Polish prosecuting authority terminated the prosecution of a case because the defendant refused to give a statement, and the victim and a witness could not be heard during trial.32

			The doubt arises as to what happens in the case of acquittal due to lack of evidence. In other words, whether it can be deemed that the court has ruled on the material facts of the case. Wils (2003, pp. 14 & 22) and Calvo (2017, p. 302) state that it can, based on three arguments. Firstly, it is the answer that appears to arise from the language used by the Court of Justice in the PVC II case. Second, Article 4.2 of Protocol no. 7 to the ECHR contemplates the possibility of reopening proceedings if there are new or newly discovered facts, or if there has been a fundamental defect in the previous proceedings, which could affect the outcome of the case. The last argument is to foster the diligence of the administration that is handling the case. 

			We agree with this doctrinal position, although we do not find the first two arguments convincing. The cited judgment does not appear conclusive: in Limburgse Vinyl Maatschappij (see footnote 14 above), the Court of Justice stated that the judgment annulling the PVC I decision had not ruled on the substance of the facts, meaning that it did not constitute a final criminal law judgment. We find equally unsatisfactory the reference to Article 4.2, despite Article 52.3 of the CFR, since the former provision does not permit the opening of second proceedings or the levying of a second penalty, but merely the reopening of the first proceedings if they are affected by a fundamental defect or new facts appear. What is lacking, then, is the bis. 

			There is, however, one persuasive argument: the wish to incentivise the proper taking of evidence by the authority hearing the case. It would appear to be incentive enough that an agreement, decision or practice shall remain unpunished if sufficient evidence is not gathered in the proceedings conducted. This argument becomes even more convincing if we take account of the fact that, in the field of competition, any authority member of the European Competition Network can request the collaboration of other members to investigate facts (Article 22 of Regulation 1/2003), all of them may exchange information and use it as evidence (Article  12 of Regulation 1/2003) and one of the criteria for determining which national authority is most well placed to deal with a case is the possibility of gathering the evidence required to prove an infringement (paragraph 8 of the Commission Notice on cooperation within the Network of Competition Authorities). 

			3.2 Quid iuris in competition law?

			Establishing whether procedures and judgments in the field of competition meet the above requirements raises some doubts. The first is whether they can be classified as having the nature of Criminal Law, since Article 23.5 of Regulation 1/2003 states that decisions made by the Commission in this field do not have that nature and, in many legal systems, such as that of Spain, they are channelled through an administrative procedure.33 The answer depends upon the aspect of competition law. Firstly, the fact that national law does not classify given proceedings or penalties as criminal in nature is not decisive, as we have seen above. Pursuant to the Engel criteria, they shall be regarded as such if the nature of the penalty is repressive and if the punishment is sufficiently severe. The public application of competition law meets these requirements. Its purpose is to punish conduct and practices restricting competition so as to discourage them. Additionally, the penalty may be up to 10% of the total turnover of the tried company in the preceding business year (Article 23 of Regulation 1/2003). The same is not the case with its private application, even though this too depends upon the effectiveness of competition rules, as its purpose is to compensate for damages suffered by the victim.

			Another issue that arises is whether it can be deemed that there has been a final criminal judgment on the substance of the case when the proceedings are concluded with the acceptance of commitments offered by the undertakings investigated, per the former Article 9 of Regulation 1/2003 (Lianos, 2014, pp. 20-30; Nazzini, 2016, pp. 148-155). The answer is negative, since, in these cases, the Commission does not rule on the substance of the case: it neither states that an infringement has been committed nor characterises it, but merely restricts itself to examining the commitments offered and, where applicable, accepting them (Schweitzer, 2008).34 Recital 22 to Regulation 1/2003 thus states that such commitment decisions do not affect the powers of national authorities. This being said, for reasons of legal certainty and to incentivise these mechanisms, the Commission can only reopen proceedings in those cases contemplated in Article 9.2. 

			Reference should also be made to taking advantage of a leniency programme, particularly as to whether or not this eliminates the existence of a final criminal judgment on the substance of the case. The fact is that it does not: although the undertaking escapes administrative sanction, the authority hearing the case rules on its substance and can punish other liable parties. It can therefore constitute a first decision that, on becoming final, prevents the bringing of new proceedings regarding the same facts. Additionally, taking advantage of a leniency programme does not entail automatic exemption from or reduction of a fine: the competition authority will assess whether the requirements for such an outcome are met and, what is more, will proceed with the administrative procedure for the imposition of penalties (see above the opinion of Advocate General Bobek in Nordzucker, footnote 20, paras. 88-95).

			3.3 Unity of offender and identity of facts

			The second element of the prohibition contemplated in Article 50 of the CFR is the identity of the offence (idem). First of all, it is worth noting that the different provisions of EU law use different terms, which complicates their intelligibility by leading to different constructions. Whilst Article 50 of the CFR and Article 4 of Protocol no. 7 to the Convention contain the word “offence”, which is associated with the three-fold criterion for the identity of facts, Article 54 CISA and Article 3.2 of the Council Framework Decision of 13 June 2002 use the term “facts”, which usually refers to the two-fold configuration.

			The Court of Justice initially opted for the former, although its rationale was weak. In Walt Wilhelm (see footnote 13 above) it supported the double barrier argument in holding that the legal interests protected by Community and national competition rules need not be the same. However, this reasoning does not justify the idem crimen, but rather applies it. Nevertheless, this ruling was used as a precedent in Aalborg Portland A/S (see footnote 15 above, para. 338), which, in turn, constituted the legal basis for Toshiba Corporation (see footnote 5 above, para. 97). Once again, in Slovak Telekom, it resorted to the case-law to justify support for the three-fold criterion (see footnote 20 above, para. 43).

			More convincing arguments were made by Advocate General Bobek in his Opinion on the Bpost case (see footnote 20 above, paras. 207-165). He began by criticising the Menci doctrine because it postpones the time at which protection is afforded by the ne bis in idem principle by invoking Article 52 as a limitation upon Article 50.35 Secondly, he highlighted the divergences between the different uniform norms implementing ne bis in idem and, lastly, argued that Article 50 ought not to provide a level of protection lower than that of Article 4 of Protocol no. 7 to the ECHR. However, the CJEU did not follow his Opinion.

			The underpinnings of the idem factum arguments are more solid. In Van Esbroeck (see footnote 16 above) the Court of Justice used two premises: the use of the term “facts” in Article 54 CISA and that the purpose of this rule was contrary to the relevance of the national legal classification because its effectiveness required the Contracting States to have mutual trust in their criminal justice systems and recognise the criminal law in force in the others. Juliane Kokott indirectly used this ruling in her Opinion on the Toshiba Corporation case, even though the CJEU was not applying that provision but instead it was responding to a reference for a preliminary ruling on Article 101 of the TFEU and Regulation 1/2003. The Advocate General argued in favour of idem factum, stating that it was the solution provided by the ECtHR in its Zolotukhin vs. Russia judgment, which was strongly influenced by Van Esbroeck, and that Article 50 of the CFR had to provide the same level of protection as Article 4 of Protocol no. 7 to the ECHR. The precedents were once again key in Menci and Garlsson Real Estate. The Court of Justice supported the two-fold criterion because it had already championed this thesis in previous judgments.36 And it once again argued that the legal protection afforded by Article 50 cannot vary from one Member State to the other. Such a variation would arise if account were to be taken of the legal classification of the facts pursuant to national law or of the legal interest protected (para. 36).37 

			The Opinion of Advocate General Nils Wahls in Powszechny Zakład Ubezpieczeń na Życie S.A. v Prezes Urzędu Ochrony Konkurencji i Konsumentów is better founded..38 Firstly, he rejected the Walt Wilhelm solution because, with the replacement of Regulation 17/62 by Regulation 1/2003, EU and Member States’ competition rules have increasingly converged. Secondly, the legal design of the competition law system required generous application of the ne bis in idem principle, meaning that overly cumbersome criteria needed to be relaxed. He also highlighted the influence of Zolotukhin v. Russia in the construction of the prohibition of duplicate proceedings and downplayed the importance of the fact that the Court of Justice upheld the three-fold criterion in its Toshiba Corporation judgment, as its final decision was not based on the legal interests protected but rather on the fact that the underlying facts were not identical. 

			The Court of Justice finally shifted in favour of the two-fold criterion in its Bpost and Nordzucker judgments (of great importance as they deal with competition law), as well as those of Dual Prod SRL, HF and MR.39 Unfortunately, the justification is not exuberant. In addition to alluding to the Menci and Garlsson Real Estate precedents, it rejects the idem crimen because it would lead to different solutions depending on the legal interests at stake. The protection of those prosecuted or punished would therefore vary according to the national law applied. 

			Hence, currently, the idem requirement entails the unity of the offender and the identity of the facts, with the interest protected being irrelevant. One should start off by stressing that the facts should be identical: similarity is not sufficient. In other words, double jeopardy is only effective when the facts of the case and the person tried and punished are the same in each of the two proceedings. This has been highlighted by the Court of Justice in its judgments on Bpost (see footnote 22 above, para. 36), Dual Prod SRL (see footnote 24 above, para. 52) and Volkswagen (see footnote 9 above, paras. 70-77).40 The latter decision is of great importance to the matter under review – even though it is not competition-related – because the CJEU emphasises how, for facts to be identical (and not merely similar), attention needs to be paid to the facts considered by the authorities imposing the penalties. The fact that mention is made of events occurring in another Member State does not mean that any assessment is made of the facts taking place in said other Member State.

			The offender can be a natural or a legal person. What is important is that neither can be prosecuted, tried or punished twice for the same facts. This is not the case where the subject-matter of the two

			proceedings are different, although related; for example, a company and its directors, as in Orsi and Baldetti.41 This case dealt with a tax infringement committed by two commercial undertakings, tried for not paying VAT. However, their directors were also tried under criminal law for the same facts. The Court of Justice ruled that the prohibition on duplicate proceedings had not been infringed because the defendants were different subjects. 

			It is worth adding that it is not necessary for the person prosecuted or tried to be a national or resident of a Member State to benefit from the principle under consideration. Neither the wording of Article 50, nor its systemic placement within the CFR, nor its underlying raison d’être so require.42 Indeed the provision refers to any person (“no one”). Secondly, it is to be found in Chapter VI, “Justice”, instead of Chapter V, entitled “Citizens’ Rights”. Thirdly, its purpose is to guarantee legal certainty and equity, in the sense that everyone can be certain that they will not be tried twice for the same facts.

			Lastly, we need to know whether two proceedings or punishments are the same. The Court of Justice has dealt with this issue on a number of occasions and has always ruled in the same sense. In paragraph 37 of its Bpost judgment (see footnote 22 above), it provided the following criterion: 

			Identity of the material facts must be understood to mean a set of concrete circumstances stemming from events which are, in essence, the same, in that they involve the same perpetrator and are inextricably linked together in time and space (...). 

			3.4 Idem factum and European competition law

			In assessing whether the case-law of the Court of Justice regarding Article 50 of the CFR hampers the effectiveness of European competition law, we need to be aware that it supports the two-fold configuration of the identity of facts and offenders, and that said position appears to be better founded that the three-fold alternative. However, its reasoning is not exempt from criticism. Firstly, the argument of the precedent employed for defending the application of idem factum to the entirety of EU law is not solid, as it had also supported the three-fold criterion in Slovak Telekom 2021 (see footnote 20 above), which is subsequent to Menci and Garlsson Real Estate (see footnote 19 above). Secondly, whilst it is true that the protection afforded by the CFR cannot be less than that of the ECHR (Article 52.3 CFR), the scope of the latter has, with regard to ne bis in idem, been established by the case-law of the ECtHR, particularly by the Zolotukhin vs. Russia judgment (see footnote 17 above), and there is nothing to guarantee that it will remain indefinitely although it does appear most likely. It should be remembered that the Court of Justice already lowered the level of protection in the A and B v Norway judgment (see footnote 17 above). We might therefore wonder what would happen if the existing case-law was to change and the CJEU embraced the three-fold criterion for idem. 

			A more solid argument is the standardisation of the interpretation and application of Article 50 throughout the EU legal order. Indeed, as we have seen, there are no convincing reasons for maintaining a particular solution in Competition Law. However, this justification can also be used for the three-fold configuration supported by the Court of Justice in the Toshiba Corporation case to preserve the effectiveness of Articles 101 and 102 of the TFEU (Veenbrink, 2019; Cappai & Colangelo, 2023, pp. 431-455; Zelger, 2023, p. 250). Indeed, this configuration better fosters the effectiveness of European competition law, since, if we take into account the legal interest protected in the proceedings, it is difficult for them to be identical when carried on in different Member States (as their different competition regulations may pursue different ends), when national and European proceedings are combined, or when the actions of a nation’s sectoral regulator and its competition authority are duplicated. Still, neither is this counterargument conclusive because the legal interests protected by European and national competition rules have become aligned following Regulation 1/2003, as the CJEU explains in Nordzucker (see footnote 21 above). Besides this way of fostering the effectiveness of competition law would entail a reduction in the level of protection of the European Union’s fundamental rights and freedoms. 

			The requirement of the unity of the offender also raises doubts in the field of competition law due to the broadness with which Europe’s institutions have interpreted with term “undertaking”. First of all, we need to highlight the differences between those to whom the norms are addressed: whilst the CFR is addressed to people, Articles 101 and 102 of the TFEU (and, normally, Member States’ competition laws) are aimed at “undertakings”. Both the CJEU and the European Commission have defined the latter as economic units offering goods and services on a market, meaning that their form, financing or owners/shareholders are irrelevant (Górriz, 2022). Thus, a group of companies is one single undertaking, despite the fact it may comprise a number of corporations, each with its own legal personality. This raises the question as to whether two antitrust proceedings or penalties, aimed at different companies of the same group, would infringe the ne bis in idem rule. Pursuant to competition law, it is clear that the same entity is being tried or punished. However, the fact that they have different legal personalities, gives basis for the argument that, by virtue of Article 50, it is irrelevant that they form part of a single undertaking.43

			Turning to the identity of the offence, applying the CJEU’s doctrine to the field of competition means that three factors should be take into consideration when establishing whether the facts are the same: the material dimension of the relevant market, the geographical scope of conduct analysed and the duration over time. Putting this doctrine into practice is far from simple, as Advocate General Bobek explained in his Opinion on Nordzucker, and creates the impression that it is not easy for two national competition authorities to take a position on the same facts. The reason is the principle of territoriality, by virtue of which the actions of national authorities are restricted to the territory of their Member State and the need for a provision that empowers them to act beyond the scope of their own territory, even with the application of Articles 101 and 102 of the TFEU (Van Cleynenbreugel, 2022, pp. 362 & 365). 

			We do not agree with Michal Bobek’s interpretation, since the legal basis is Article 3 of Regulation 1/2003, which obliges national authorities to apply Articles 101 and 102 of the TFEU, in addition to their national laws, when they are investigating agreements, decisions or restrictive practices that affect or may affect trade between Member States. The Commission Notice on cooperation within the Network of Competition Authorities reinforces this, as it proposes that the authority that is most well placed shall deal with the case and, furthermore, does not prevent two (or more) from dealing with the same case. Hence, a national authority may investigate and issue a ruling on a conduct or practice affecting the territories of a number of Member States. If two or more do the same, it will be easy for them to rule on the same facts and for Article 50 to come into play. Nevertheless, it should be noted that the mere fact of making mention of a factual element found in the territory of another Member State is not enough to affirm the transnational nature of the infringement, as the CJEU has argued in Volkswagen (see footnote 9 above, para. 73). Furthermore, it is possible for a national authority to calculate its penalty solely on the basis of the elements found in the territory of the State to which it belongs. Advocate General Bobek argued that such a situation was not decisive, although he did state that it constituted a useful indirect indicator for deciding whether the facts are the same (or not).

			The last aspect worth examining is the discretion of the competition authorities in establishing the facts object of investigation and punishment. This is because they may break up the conduct examined to avoid incurring in the prohibition of double jeopardy, thereby casting doubts upon the inviolability of the rights and freedoms of the undertakings investigated. A real-life case, Amazon.com and Others v Commission, will guide us on this issue.44 The Commission investigated Amazon in relation to its marketplace and Buy Box services on the grounds that it might be abusing its dominant position. The offence consisted in taking advantage of non-public data from resellers using its services and artificially favouring its own retail offers and offers of marketplace sellers using Amazon’s logistics and delivery services, to the detriment of other resellers, in selecting the Buy Box winner and the undertakings with access to its loyalty programme (Amazon Prime). In initiating proceedings, it established that it would cover the whole of the European Economic Area, with the exception of Italy (Decision C(2020) 7692 final). The reason was that the Italian competition authority has already began an investigation in its country. Amazon filed an appeal against this on the basis that its rights were being contravened. The General Court rejected it and the CJEU upheld its decision.

			Two arguments supported their rulings. Firstly, the decision to initiate proceedings is not an act subject to review of legality under the former Article 263 of the TFEU. Only acts adopted by EU institutions that give rise to obligatory legal effects can be challenged, not intermediary procedural acts. The decision to initiate proceedings falls within the latter category: it only produces the effects of a procedural act and does not affect the legal situation of the appellants. The second argument was that the appealed-against act did not affect Amazon’s rights and obligations on a substantive level, nor did it infringe its procedural rights. The decision to initiate proceedings constituted a guarantee for the undertakings affected, as it allowed them to exercise their right to be heard. Furthermore, the Court of Justice ruled that the Commission was free to decide which territories had been affected by a competition-related offence and which to investigate. 

			Even though the decision by the Court seems procedurally correct, it raises doubts from a material standpoint. Firstly, it forced Amazon to duplicate its defence efforts, as it was being prosecuted in two different forums, in accordance with two different legislations, which resulted in different outcomes. It reached an agreement with the European Commission, making the proposed commitments binding. On the other hand, Italy’s Autorità Garante della Concorrenza e del Mercato ruled that Amazon had infringed Article 102 of the TFEU, and ordered it to put an end to its wrongful conduct, prohibiting repeating it in the future and was fining the company.45 However, it could be argued that the Commission’s decision to exclude the Italian market from the investigation was in line with the search for efficiency in the application of Competition Law. If it had not done so, the Italian competition authority would have had to put an end to an investigation that had already consumed considerable resources (Article 11.6 of Regulation 1/2003). The Court found that this withdrawal of competence was is temporary, since the national authority will restore it once the Commission procedure has been completed (paras. 79 and 80).. Additionally, Recital 22 of Regulation 1/2003 states that Commitment decisions adopted by the Commission do not affect the power of the courts and the competition authorities of the Member States. 

			Additionally, we need to ask ourselves whether Europe’s competition authority has violated its own policy because, in its Notice concerning the definition of relevant market, it defines the geographical scope on the basis of the homogeneity of the conditions of the market in which investigated undertakings are economically active.46 In the case under review, the decision to exclude Italy from the investigation was due to the national authority already having initiated penalty proceedings. This circumstance is not one of those set forth in paragraphs 44 and following of the Notice. However, the initial delimitation of the geographical scope of the relevant market is not irremovable. As the General Court correctly reminds us in the aforementioned ruling (para. 32), this can evolve during the proceedings and be extended or decrease. Hence the decisive importance of classifying the appealed-against decision as a “procedural step” and the fact that it did not deprive the investigated undertaking of its rights.

			3.5 Article 52.1 of the CFR

			Notwithstanding the prohibition of Article 50, duplicate proceedings are allowed if they meet the requirements of Article 52.1 of the CFR. The latter provision establishes the conditions for the legitimacy of limitations upon the rights and freedoms recognised in the CFR. The Court of Justice has made use thereof, especially following the Menci judgment (see footnote 19 above), to counteract the breadth of possibilities created by opting for idem factum. 

			Article 52.1 establishes four requirements, the first of which is the provision by law of the duplication of proceedings and penalties. In other words, it is not enough for each of them to be provided for in law. Rather, it is the possibility of duplicating them that must be provided for.47 Additionally, with regard to the requirement for proportionality and necessity, the CJEU requires that the rules be clear and precise, such that the person prosecuted or sanctioned may easily understand and predict them and lessen the burden they must bear. Professor Mangas (2008b, pp. 833 & 834) has noted the doubts that may be caused by the term “law” and suggests a broad interpretation that embraces the provisions of the European Union. Although this suggestion is acceptable, it does not resolve the problems. We need to refer to national law (where the law providing for cumulation is a Member State’s rule) when establishing whether the provision governing the duplication of proceedings and/or penalties is of sufficient legal status to permit a limitation to the prohibition of the double jeopardy rule.

			The second requirement is respect for the essential content of the rights or freedom being restricted. In the case of Article 50 of the CFR, the Court of Justice held that the law must exhaustively define the cases in which the duplication of proceedings or penalties are excepted.48 This requirement is not met when a norm provides for the automatic duplication of penalties without establishing the conditions for this.49

			Thirdly, any limitation upon ne bis in idem must respond to objectives of general interests, or it must serve to protect the rights and freedoms of citizens.50 This is an alternative, and it is not necessary to prove that both requirements are met. We focus on the second, as the Court of Justice has only ruled on this one: none of the judgments analysed justifies the restriction of the prohibition of double jeopardy on the grounds of the need to protect rights and freedoms. With regard to this point, it should be noted that it does not only require the protection of rights worth defending, but they also have to be different in the two proceedings, albeit complementary. In addition to the doubts raised regarding its putting into practice, the other great issue is the legal basis. The only justification provided by the CJEU is the importance given by EU case-law to to the objective of the general interest. This does not appear sufficient, particularly if we bear in mind that it undermines the effectiveness of European competition law.

			The last requirement is that any restriction to the prohibition of double jeopardy must be necessary and proportional. In essence, this means that, should different adequate measures exist, that least burdensome for the person tried or punished must be chosen. This requirement affects the essence of the limitation to the prohibition of double jeopardy, as it threatens the existence of two proceedings. There is a need to prove why they are necessary, with the burdens they entail, instead of just one. However, it should be remembered that Member States are free to configure their own criminal justice system, so they are not compelled to channel the protection of complementary legal interests via one single route. 

			EU case-law has dealt with this requirement, which has become key in a number of cases. Dual Prod SRL (see footnote 24 above, para. 67) and Volkswagen (see footnote 9 above, para. 96) sum up its doctrine. They require clear and precise rules allowing interested parties to predict which facts or omissions are liable to be subject to a duplication of proceedings and penalties. Secondly, the different authorities involved need to coordinate and cooperate with one another.51 Similarly, the proceedings must be conducted in a coordinated manner and within a proximate time frame and must, additionally, be in respect of the same facts. Fourth, the first penalty must be taken into account in the assessment of the second so as not to entail an excessive burden. Lastly, the overall penalties must correspond to the seriousness of the offence(s) committed.

			3.6 Article 52.1 and European competition law

			In view of the doctrine of the Court of Justice regarding Article 52.1, it seems difficult to argue in favour of the lawfulness of the duplication of proceedings, in terms either of competition proceedings conducted in two different countries or of sectoral regulators and competition authorities conducting parallel proceedings in the same Member State. Firstly, such a duplication would have to be established in law, in clear and precise terms, listing those cases in which it can occur. It is unlikely that a Member State’s legislation contemplates both duplication and the cases in which it is admitted with regard to the regulation of a sector and competition law, even more so when dealing with procedures conducted in two different Member States or with the penalties to be imposed. Neither does it seem likely that the Court would accept that the juxtaposition of Regulation 1/2003, Directive 2019/1 and the Commission Notice on cooperation within the Network of Competition Authorities meets this requirement since, despite the fact that they contemplate the ability of two national authorities to conduct parallel proceedings, they do not clearly list the cases in which this might occur.52 

			A different assessment is to be made of the third requirement: that the interests protected in the two proceedings or penalties should be different but, at the same time, complementary. The Bpost case makes it clear that it is probable that it is met when regulation is combined with protection of competition.53 As will be remembered, this involved a combination of postal sector regulatory and competition proceedings. The EU’s highest judicial authority held that this was compatible with Article 52, as the former dealt with the liberalisation of the Belgian market, whilst the purpose of the latter was to avoid distortion of competition. On the other hand, Nordzucker proves that it is extremely complicated when the competition authorities of two or more different Member States are involved because, due to the convergence in competition laws arising from Regulation 1/2003, they tend to protect the same interests.54 

			Lastly, it is also difficult to fulfil the requirements of necessity and proportionality, in light of Dual Prod SRL and Volkswagen. The juxtaposition of Regulation 1/2003, Directive 2019/1 and the Commission Notice on cooperation within the Network of Competition Authorities guarantees collaboration, mutual assistance and exchange of information between its members, meaning that there is coordination and a proximate time frame, in addition to a material relationship. On the other hand, it does not appear possible for regulators and competition authorities to coordinate or cooperate when they are different bodies.55 Neither does it seem possible for them to deal with cases in a manner proximate in time and taking into account the penalties they separately impose and ensure that the overall amount thereof corresponds to the seriousness of the offence.

			4 Conclusions

			Analysis of the EU case-law on Article 50 of the CFR shows that it can be detrimental to the effectiveness of European competition law. First of all, it must be said that this provision is fully applicable to said field, since both Articles 101 and 102 of the TFEU and national competition laws “come within the scope of EU law”, given the broadness with which the Court of Justice has interpreted Article 51 of the CFR.

			Secondly, application of the Engel criteria establishes that the resolutions of competition authorities and sectoral regulations can be regarded as falling within the field of criminal law for the purposes of ne bis in idem, as the aim of the sanctions imposed is to punish and discourage competition-related offences and the maximum penalty tends to be very high. On the other hand, the private application of competition law falls outside this area, since the purpose is to compensate for damages suffered by the victims. Also, it is worth noting here that the taking advantage of a leniency programme does not preclude the application of Article 50 of the CFR, in contrast to the situation where competition authorities accept commitments proposed by investigated undertakings.

			Thirdly, the adoption of the two-fold criterion for idem makes it easier to consider that two proceedings or penalties are in regard to the same facts, in that neither the national legal classification of the facts nor the interest protected by the norms governing them are relevant. Nevertheless, it may prove difficult to hold that two national authorities are investigating the same facts if their examinations are limited to the territory of their own Member States. However, it should be remembered that Article 3 of Regulation 1/2003 forces them to apply Articles 101 and 102 of the TFEU and that the Commission Notice on cooperation within the Network of Competition Authorities suggests that it be the most well-placed authority that investigates a transnational offence.

			Finally, the CJEU’s interpretation of Article 52.1 of the CFR makes it extremely difficult to regard as legitimate any duplication of proceedings or penalties in the field of competition law when the facts are the same. Firstly, because the regulations governing them do not tend to specifically contemplate their duplication, and much less so the cases when this is possible. Secondly, because it is unlikely that two competition proceedings would not be defending the same legal interest. And, thirdly, it is not common for a competition authority and a regulator to cooperate when they are different bodies or for two competition proceedings to be carried on in different Member States in a manner that is coordinated and proximate in time.
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INTERPRETATION OF NE BIS IN IDEM IN THE CASE-LAW AND THE EFFECTIVENESS
OF EUROPEAN COMPETITION LAW"

Carles Gorriz Lopez™

Abstract

The purpose of this article is to analyse how the Court of Justice of the European Union’s interpretation of ne bis in idem
affects European Competition Law. An expansive interpretation strengthens the Union’s system for protecting human
rights, bolsters legal certainty and fosters the optimisation of resources by the public administrations. However, at the
same time, it can hamper the effectiveness of competition law, so necessary for the resilience of the European economy.
To perform this analysis, we answer three questions. Firstly, whether Article 50 of the Charter of Fundamental Rights
of the European Union, which gives material form to this principle. is applicable to the field of competition. Secondly,
how this provision has been interpreted in the EU case-law. Thirdly and lastly, it looks at how this interpretation affects
the effectiveness of European competition law.

Keywords: ne bis in idem: Charter of Fundamental Rights of the European Union: idem crimen: idem factum: limitations
of fundamental rights and freedoms: competition law.

INTERPRETACIO JURISPRUDENCIAL DEL NE BIS IN IDEM | EFICACIA DEL DRET DE
LA COMPETENCIA EUROPEU

Resum

Leobjecte d’aquest article és analitzar com afecta la interpretacié del ne bis in idem que fa el Tribunal de Justicia
de la Unié Europea sobre el dret de la competeéncia europeu. Una exegesi expansiva refor¢a el sistema de proteccio
dels drets humans a la Unié, incrementa la seguretat juridica i afavoreix I’optimitzacié de recursos per part de les
administracions publiques; perc pot perjudicar ’eficacia del dret de la competéncia, que tan necesscria és per a
la resiliencia de I'economia europea. Per dur a terme aquesta andlisi responem tres preguntes. En primer lloc, si
I'article 50 de la Carta de Drets Fonamentals de la Unié Europea, que plasma aquest principi, s aplica a I’ambit de la
competéncia. Segona, com ha interpretat la jurisprudéncia comunitaria aquest precepte. Per uiltim, com afecta aquesta
interpretacio I’eficacia del dret de la competéncia europe.

Paraules clau: ne bis in idem; Carta de Drets Fonamentals de la Unié Europea; idem crimen; idem factum; limitacions
als drets i llibertats fonamentals; dret de la competéncia.
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