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Introduction

In United Kingdom (hereatfter, the UK) labor law there in reality few limitations or
restrictions on employers seeking to modify thenteand conditions of employment of
their employees. This is because these mattersimepnamarily determined by the
common law personal contract of employment betwaen employer and each
individual employee.

Therefore, subject to statutory minimum standaut$ @s the National Minimum Wage
and the working time and paid holiday provision teamed in theWorking Time
Regulations 1998changes in the terms of employment (includingpagnother things,
job functions, workplace/location, pay, hours ahit$atterns) are a matter (in theory)
for agreement between the two parties alone. Sgokement may arise as a result of
express or implied terms in the original contrdwttpermit the employer to make
changes without further reference back to the epg@(s) in question or as a result of a
subsequent lawful and valid variation of the caotttrdhe latter in principle requires the
consent of each individual employee, which can udel “implied” or “assumed”
consent if the employer imposes changes unilayesaild an employee continues to
work (depending on the nature of the change) witlamy or sufficient and continuous
protest. In addition, employers can always lawftdlgminate a contract of employment
with proper notice and offer an employee a newamehanged ternts.

Consent may alternatively be obtained via collectargaining agreements between an
employer (or employers’ association) and a traderu(or unions), with the substantive
terms or outcomes being incorporated into individumatracts (see further Q4 below).
This mechanism is, however, much less prevalent thance was due to the steady
decline in union membership over a number of yekngs means that only 29.5% of all
employees now have their terms and conditions atexd to some extent by collective

! The notice required is either that stipulatechia ¢ontract itself or statutory minimum notice, etféver

is longer. Statutory minimum notice is 1 week if amployee has been continuously employed for
between 4 weeks and two years, rising to two weehksn the employee completes two years’ service
with an additional week’s notice for every furthgrar's service up to a maximum of 12 weeks’ notice
after 12 years’ employment (see s. 86(1) ofEhgployment Rights Act 19@@ereafter ‘the ERA’).
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agreement, with this figure being as low as 16.6%he private sector (the comparable
public sector figure being a rather more health3%3?

What it is also critical to understand is that éhesmo requirement in the UK to seek the
prior authority, permission or consent of any exakrpublic regulatory authority or
institutional body when changes are either contategl or made by employers. If an
employee believes that the employer did not haeectintractual right to make a
change or, for example, that dismissal for refusogccept changes was “unfair” under
statutoryprovisions on unfair dismissal the onus is on lbimher to challenge this in,
respectively, the civil courts or specialist Emptognt Tribunals.

We Iillustrate the relevant and often rather compégal principles in answering the
following questions.

1. Is it possible in the UKfor the employer to unilaterally modify the worker’s
functions? If the answer is yes or if it is only dbwed in cases of agreement with
workers’ representatives, public authority or a third party (for example, Labor
Administration or arbitrator), what are the causes that allow this modification?
What are the formal or procedural limits that must be followed?

Inherent “duty of adaptability”?

An employer will not generally act in breach of ttentract of employment merely by
changing working methods or introducing new proceduas long as the employee’s
job functions remain essentially the same - fomepla:

In Cresswell v Board of Inland Revenue [1984] IRLR 19he Inland Revenue
did not breach civil servants’ contracts of empleymwhen it asked them to
carry out their duties by means of a new compugstesn instead of the previous
manual methods. Although this inevitably meant soateration to the jobs
concerned, these alterations were not outsideriganal job duties of the grades
concerned (clerical assistants and tax officerBe High Court said:there can
really be no doubt as to the fact that an emplagesxpected to adapt himself to
new methods and techniques introduced in the carfreeployment... Of course,
in a proper case the employer must provide any ssztg training or re-
training.” The Court also commented that, whila loss of job satisfaction is
always regrettablg this would not by itself provide a cause of aati

2 Department for Business, Innovation and Skillede Union Membership 2013 — Statistical Bullgtin
May 2014.
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Note that this duty doegot permit unilateral changes in the specific terms an
conditions under which the same work is done (gag, working hours or geographical
location).

Expresdlexibility clauses

There may, however, be express terms (either writteoral) within the contract of
employment that permit an employer to require fiomal flexibility - for example:

In White v Reflecting Roadstuds LttP90] IRLR 331, the employee’s contract
contained an express term stating thaihe€ company reserves the right, when
determined by requirements of operational efficjerto transfer employees to
alternative work and it is a condition of employrmtrat they are willing to do so
when requestetl This permitted the employer to transfer him toddferent
department and function even though this also ledtaa loss of pay. The
Employment Appeal Tribunal (hereafter, the EAT)ussd to imply a further
contractual term that the employer's power wouldyohe exercised in a
reasonable manner and/or that there should be itataral loss of pay. Provided
the express power had been exercisedreasbnable and sufficient grourids
here the employee’s poor attendance record whicghha&ing an adverse impact
on other members of the team (including their eeys) in which he worked—
there was no breach of contract. Unless a decisiorexercise an express
flexibility power was entirely “capricious” or “peerse”, in matters of
reorganizationit [was] for management to reach the decisions providetittiey
[did] so responsibly

2. Is it possible for the employer to unilaterallymodify the employee’s workplace?
If applicable, what are the causes that allow thismodification? What are the
formal or procedural limits that must be followed?

Expresamobility clauses

If there is an express mobility clause or term e tcontract of employment the
employer is perfectly entitled to require an empldyto move their geographical
location or place of work in accordance with itor @xample:

In Home office v Evans and anotl@008] IRLR 59, two employee Immigration
Officers’ contracts were found to contain an exprelause to the effectif“your

status is as a mobile member of staff you arediablbe transferred to any Civil
Service post, whether in the UK or abrdadccording to the Court of Appeal,
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their resignation from their employment when thegrevinstructed to move their
work location from Waterloo International Terminal London to London
Heathrow Airport was not a “constructive” or “deai@ismissal in response to
any allegedly repudiatory (that is, a very seriarsfundamental) breach of
contract by the employer. The employees accordihgly no cause of action or
remedy in this case.

But note that express mobility clauses may give tasindirect sex discrimination under
the Equality Act 2010f they put or likely to put womenat a particular disadvantage

If this is the case, the employer will have to ifysthem on the basis that they were a
proportionate means of pursue a legitimate busiaégss(see the Court of Appeal in

Meade-Hill and another v British Coun¢il995] IRLR 478).

Implied terms controlling exercise of express pa®er

The exercise of such express powers may also hecsub implied terms (whether
based on the facts of individual cases or impligdhe judiciary as being characteristic
of all employment contracts) that regulate the mannewhich express power can
properly be exercised — for example:

In United Bank Ltd v Akhtaf1989] IRLR 507, the employee’s contract of
employment contained the following express term: Mkhtar's contract of
employment contained a mobility clause in the felltg terms: The bank may
from time to time require an employee to be tramste temporarily or
permanently to any place of business which the baak have in the UK for
which a relocation or other allowance may be pagahbt the discretion of the
bank” On Tuesday 2 June 1987, he was informed orally he was to transfer
from his Leeds branch to a branch in Birminghammast 150km away) the
following Monday (8 June), with this being confirchen writing only on Friday 5
June. The employer refused to postpone the transfalow Mr. Akhtar to take
annual leave to sort out his affairs and make tllwanThe EAT held that this
breached implied terms of fact to the effect, amothgr things that: the employer
should not act in a way that effectively prevenMd Akhtar from complying
with his express contractual obligations; shouldehgiven him reasonable notice
of the move; should not have refused to exercisediscretion in respect of
relocation allowances. The employer was also imnadlreof the fundamental
general implied duty in law not, without reasonasitel proper cause, to act in a
manner calculated or likely to destroy or seriowdynage the relationship of trust
and confidence between employer and employee.
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Implied mobility clauses

In certain circumstances, UK courts and tribunadgy miecide that it imecessaryn the
facts a particular case bmply a mobility clause or term into a contract of enyphent,
subject to qualifications of reasonable distana r@asonable notice of change (see the
Court of Session iRrestwick Circuits v McAndreft990] IRLR 191). For example:

In Jones v Associated Tunnelling Co Ltd EAT [1981]RRI77 the employer was
a company that undertook bunkering and tunnelingkwao a job-by-job contract
basis at various National Coal Board mining silds employee worked for just
under 5 years at one site about two miles fromhbise and then moved to work
at another site some 12-13 miles from his home.Whe company’s contract at
the latter site ended, Mr. Jones was directed toeno a third site equally close to
his home. He refused and said that his one andpabe of work was the site at
which he was working at any given point in timeeTdompany argued that it had
introduced a UK-wide mobility clause about severargeearlier (see further
below). The EAT rejected both these contentiond, Bwontinued, a contract of
employment tannot simply be silent on the place of Wakd it was necessary
to imply some term in this case in order to givébitsiness efficacy”. Applying
these principles —and looking at, among other thitlge peripatatic nature of the
company’s business and the fact that Mr. Jonesnmaeked between sites on a
previous occasion without protest— the EAT conatliteat the employer should
have somepower to move his place of worlafid that the reasonable term to
imply (as the lowest common denominator of whaptrées would have agreed
if asked[at the start of the employment relationshipyas] a power to direct Mr.
Jones to work at any place within reasonable dagbch of[his] home”

Note, however, that suanterm willnot be implied simply because it would merely be
reasonable (or convenient to the employer) to oelit (see the EAT irAparau v
Iceland Frozen Foods p[d996] IRLR 119).Necessitys the touchstone here.

Implied consent by conduct?

The EAT inJonesalso addressed the issue of the UK-wide mobildéyige purportedly
introduced by the employer and further commented:

“The extent to which an employee may be said tlwirtiply an agreement to
vary or to raise an estoppel against the employe¢he grounds that he has not
objected to a false record by the employer of &énms actually agreed is a course
which should be adopted with great caution. If #agiation relates to a matter
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which has immediate practical application (e.g. th&e of pay) and the employee
continues to work without objection after effecs H@een given to the variation
(i.e. his pay packet has been reduced) then oblyitnesmay well be taken to have
impliedly agreed. But where... the variation has monediate effect the position
is not the same... it is asking too much of the angiremployee to require him
either to object to an erroneous statement of & of employment having no
immediate practical impact on him or to be takenhave assented to the
variation.”

On this issue see alddenry and others v London General Transport Sesvictd
[2002] IRLR 472 in Q4 below.

3. Is it possible for the employer to unilaterallydecide a permanent or temporary
transnational geographic mobility? In that case, wht are the causes that allow this
modification? And what are the formal or procedural limits that must be

followed?

See the immediately preceding section — in essdmeesamecontractual principles
apply...

4. Is it possible for the employer to unilaterallymodify the regulation established
in collective bargaining agreements regarding workig conditions (working hours,
salary, holidays...)? If applicable, what are the cases that allow this modification?
And what are the formal or procedural limits that must be followed?

In the UK there is astatutory presumption that collective agreemenis not form
legally binding and enforceable contracts betwéenttade union and employer parties
involved, unless the parties expressly agree theaxy in writing (which almosnever
happens in practice).

However, provisions in collective agreements thad a@eemed to be “apt” or
“appropriate” for incorporation may take effecttasms of the individual contracts of
employment of the employees covered by them (ndynmalspecified grades, sections,
or workgroups —note that in the UK unions do nstsach, bargain solely on behalf of
their members in any agency sense). These are hgrmabstantive (and not
procedural) terms that are capable of impactingtie working conditions of the
employees affected (see, for example, the Coukippleal inMalone v British Airways
plc [2011] IRLR 32). Such terms may be either expgessimpliedly incorporated into

% See s.179 of th€rade Union and Labour Relations (Consolidation} 2892
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individual contracts or may on occasion be so ipomated as a result a long standing
custom and practice of collective bargaining.

These principles apply equally to changes in team conditions, including collective
agreements that entaletrimentalchanges in pay or other elements of remuneration —
for example:

In Henry and others v London General Transport Sesvidel [2002] IRLR 472,
the Court of Appeal held that collectively agredédmges to, among other things,
basic pay rates, hours of work, holidays, sick g overtime rates, leading to
overall reductions in remuneration were either isglinto the contracts of
employment of the employees covered by “custom @rattice” (though this
might have required a ballot of employees) or,rgilthis, had been “impliedly”
incorporated or “affirmed” by their conduct. In agbn to the latter, although
there had been some objection expressed in petitigncertain groups of the
employees affected when the terms were first imghdisethe employer they had
then worked on for almost two years under thoséaut further significant or
continuous protest before commencing (failed) Iggateedings.

Absent such variations, however, an employer treks unilaterally to impose
detrimental changes to terms and conditions prelyoincorporated from collective
agreements into individual contracts of employmeilitbe in breach of those contracts.
If this leads to cuts in pay, employees may seealetkes for unlawful or unauthorized
deductions from pay under part Il of the ERA inEmployment Tribunal or claim in
debt or damages for breach of contract in the nboma courts (on the latter see, for
example,Burdett-Coutts and others v Hertfordshire Coufitguncil [1984] IRLR 91
(High Court) andRigby v Ferodo Lt¢1987] IRLR 516 (House of Lords)).

5. Is it possible for the employer to unilaterallymodify the regulation of working
conditions (working hours, salary, holidays...) not stablished in collective
bargaining agreements? If applicable, what are thecauses that allow this
modification? And what are the formal or procedural limits that must be
followed?

See Q1 and 2 above - in essence the same contractneiples apply (with
terminology suitably modified). By way of example:

In Batemen v Asda Stores L{@010] IRLR 370, the company sought to
harmonize the structure of pay and work conditidos all its employees.
Following an extensive consultation process, almioalf of the employees
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affected still refused to consent individually teetchanges and the company
imposed them, relying on the following provision nt@ined in its Staff
Handbook: The company reserves the right to review, reviserahor replace
the content of this Handbook, and introduce newcpas from time to time to
reflect the changing needs of the business ananapty with new legislation’..
The EAT held that these provisions formed part led express terms of the
employees’ contracts of employment and that thel@yep was therefore entitled
“to introduce the new regime without first obtainirige consent of the
[employees]”. There was no evidence that the engpltlyad acted capriciously,
or arbitrarily, or in any way breached mutual truabd confidence, in imposing
the[new regime]..”

6. With regard to modification of working conditions (functions, geographic
mobility, working time, salary, holidays...), is there a different treatment
depending on the size of the company? If applicablewhat is the different
regulation?

No. There is in principle no difference in UK Labloaw in relation to these issues in
the treatment of employers depending on their size...

7. With regard to modification of working conditions (functions, geographic
mobility, working time, salary, holidays...), is there a different treatment in the
event of business transfers (when the modificatioaf working conditions is needed
to cause the transfer)?

Yes. There is some modification of the principlesmsidered hitherto in the context of
business transfers. Regulation 4(4) of the TransferUndertaking (Protection of

Employment Regulations 2006 (hereafter, TUPHhis renders void variations of the
contract of employment the sole or principal reamrnwhich was “the transfer”. Such
changes will not, however, be void if they are: §nrelated to the transfer; or (ii)
integrally related to the transfer but made for‘@onomic, technical or organizational
reason entailing changes in the workforce” (heegzafin ETO reason)and either

consensually agreed or an employee’s contract pesuch a variation. An ETO reason

* The forerunner to these Regulations was enactéiaeitJK in 1981 in order to implement the original
European Union (then known as the European Econdimmunity) ‘Acquired Rights” Directive
[No.77/187/EEC - see now Council Directive 2001EX3].

® See appendix 1 below for more detail on the meapi'ETO reason’ culled from Department for
Business, Innovation and SkillEmployment Rights on the Transfer of an Undertakinguide to the
2006 TUPE Regulations (as amended by the Colle®@@dundancies and Transfer of Undertakings
(Protection of Employment) (Amendment) Regulatic®®14) for employees, employers and
representativeslanuary 2014.
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can now include a change to the place where emgdogee employed by the employer
to carry on the business of the employer or toycant work of a particular kind for the
employer

The prohibition also does not apply in respect o¥amiation of the contract of
employment in so far as it varies a term or conditincorporated from a collective
agreement, provided that:
(&) The variation of the contract takes effectaodate more than one year after the
date of the transfer; and
(b) Following that variation, the rights and olaliipns in the employee’s contract,
when considered together, are no less favorableetemployee than those which
applied immediately before the variation.

8. With regard to modification of working conditions (functions, geographic
mobility, working time, salary, holidays...), is there any specialty when the
modification of working conditions is intended in a insolvent/bankrupt company?

Yes. Regulations 8 and 9 of TUPE give even grestepe to vary contractual terms
and conditions where the transferor employer isjemibto insolvency proceedings
aimed at rescuing the business as a going conkdire aim of the insolvency is the
liquidation of the transferor’'s assets the printipavisions of TUPE do not apply at
all.”

9. The worker affected by a modification of his orher working conditions
(functions, geographic mobility, working hours, sahry, holidays...), does he or she
have the right to terminate the employment relatioship with right to
compensation?

Yes. Employees can terminate their contracts ofleynpent with or without notice and
claim that they have been “constructively” dismdsséhere the changes imposed by the
employer amount to a repudiatory breach of contréabey may then pursue either
common lawcontractual remedies forwrongful dismissal (with damages in essence
limited to the notice period that the employer wbhlave been required to give to
terminate the contract lawfully) or, if qualified,statutory claim for unfair dismissal
(on the latter see the following section). TAleéhtar case considered in Q2 above is an
example of a successful unfair “constructive” dissal claim.

6 .
Ibid.
" Ibid — see appendix 2 below for more details ds guestion.
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10. Is there a special judicial procedure to substdiate claims regarding
modification of working conditions?

Whether a dismissal is “constructive” (as immedjatbove) or a direct and express
dismissal by the employer, an employee who has yea&rs’ continuous service if

employed on or after 6 April 2012 (or one year'svge if employed before that date)
may make a claim of unfair dismissal to an EmplogtmEibunal under Part X of the

ERA 1996

The burden then falls on the employer to shopotentially fair reason for dismissal,
which in cases of the modification of working cdiwhs is likely to fall under the
rubric of “some other substantial reasdmereafter, SOSR) thabuld justify dismissal

in the circumstances. An SOSR reason must be rhare ‘trivial” or “unworthy”. A
reorganizatiorentailingchangesn working conditions is likely to amount to an S®S

if there is a sound business reason for it —tha i®ason which management thinks on
reasonable grounds is sound. Whether or not thenisBal is unfair (that is,
unreasonable) is determined by the Tribunal oneauthal” burden of proof.

Where an employee is dismissed for refusing to @caechange to his or her contract,
Tribunals must not concentrate on the reasonaldenfethe employee in rejecting the
new terms offered. The focus is therefore on tresarableness of the employer’'s
decision to dismiss (which includes consideratiérihe likely impact on employees)
and it is not necessary for the employer to shat tifre situation of the business was so
desperate that the only way of saving it was toas@pchanges (including pay cuts). It
will also be relevant to consider how many of ttieeo employees affected have agreed
to changes. Broadly speaking, when a Tribunal igerdening the fairness of a
reorganization dismissal, the normal consideratimnseasonable procedure, including
consultation, warning and attempts to resolve $seas before dismissal, will be taken
into account.

In 2013/14, the median award of compensatioallisuccessful unfair dismissal claims
were only £5,016 and the average award £11,813isRe#ement or re-engagement was
ordered in only 13 cases (just 0.1% of all casaswient to a tribunal hearing).

11. Other relevant aspects regarding modification foworking conditions
As indicated in our introduction, in the UK the enim challenging changes to or the
modification of working conditions falls squarelyr dhe individual employee. This

raises significant issues of access to justice #mal effective enforcement of
employment rights, especially in situations wheréividuals are unable to access the

10
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support of a trade union. The introduction of Enyptent Tribunal fees on 29 July
2013 has only exacerbated these problems. Worryingly,latest available statistics
demonstrate that there was a 70% overall dropaimel to Tribunals comparing April—
June 2014 with the same quarter in 2013.

12. Appendix

Appendix 1: “Economic, technical or organizational” reasons entailing changes in
the workforce

As mentioned above, the employer and employee gamreato vary terms and
conditions if the sole or principal reason for thaiation is an economic, technical or
organizational reason entailing changes in the foock.

a. What is an “economic, technical or organizationiéd reason?

There is no statutory definition of this term, buis likely to include: (a) a reason
relating to the profitability or market performancethe new employer’s business (i.e.
an economic reason); (b) a reason relating to #here of the equipment or production
processes which the new employer operates (i.eclanical reason); or (c) a reason
relating to the management or organizational stnecof the new employer’s business
(i.e. an organizational reason).

b. What is meant by the phrase “entailing changesithe workforce”?

There is no exhaustive statutory definition of tteem “entailing changes in the

workforce” Interpretation by the courts has restdcit to changes in the numbers
employed or to changes in the functions performgeérployees. A functional change
could involve a new requirement on an employee Wwhlol a managerial position to

enter into a non-managerial role, or to move froseeretarial to a sales position. The
amendments made by the 2014 Regulations have adflather situation covered by

the phrase, essentially a change to the place vémpdoyees are employed to carry on
the business of the employer, or particular workie employer.

8 For more detail on the new fees regime see WalRevl, Controversial New Fees, Revised Tribunal
Rules and Lower Cap for Most on Unfair Dismissah@nsation[2013] Business Law Revie84/5,
pp.195-197.

° Ministry of Justice Tribunals Statistics Quarterly - April to June 2014..09.14.

11
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c. Does the scope to vary contracts permit the neemployer to harmonize the
terms and conditions of the transferred workers tothose of the equivalent grades
and types of employees they already employ?

No. According to the way the courts have interpitétee Acquired Rights Directive, the
desire to achieve “harmonization” is by reasonhaf transfer itself. It cannot therefore
constitute ‘an economic, technical or organizational reasonaéimg changes in the
workforcé.

d. Is there a time period after the transfer whentiis “safe” for the new employer to
vary contracts because the sole or principal reasofor the change cannot have
been the transfer due to the passage of time?

There is likely to come a time when the link witle transfer can be treated as no longer
effective. However, this must be assessed in ti& bof all the circumstances of the
individual case, and will vary from case to cageerE is no “rule of thumb” used by the
courts or specified in the Regulations to defingedod of time after which it is safe to
assume that the transfer did not impact directiydirectly on the employer’s actions.

e. How does the Regulations affect annual pay negations or annual pay reviews?

These should be little affected, and should cometinnder the new employer in much
the same way as they operated with the transfenptayer.

f. What is the effect of a relevant transfer on aremployee’s terms and conditions
which are incorporated from a collective agreement?

Terms and conditions provided for in collective eggnents would continue to be and
are subject to the provision that purported vasiaito contracts are void if the sole or
principal reason for the variation is the transfidre 2014 Regulations provide that this
restriction does not apply to changes to termscamdiitions provided for in collective
agreements in the following circumstances: theatam takes effect more than a year
after the transfer; and following the variation therms and conditions of the
employee’s contract are no less favourable ovethdin those which applied
immediately before the variation.

12
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g. What happens if terms and conditions which wereset out in a collective
agreement are changed after a year and are overddlss favourable?

If the change is overall less favourable and the so principal reason for it is the
transfer, then it is void.

Appendix 2: The position of insolvent businesses

To assist the rescue of failing businesses, thellBegns make special provision where
the transferor employer is subject to insolven@cpedings.

First, the Regulations ensure that some of thesteaor's pre-existing debts to the
employees do not pass to the new employer. Thdsts dencern any obligations to pay
the employees statutory redundancy pay or sumsepting various debts to them,
such as arrears of pay, payment in lieu of notitdiday pay or a basic award of
compensation for unfair dismissal. In effect, pagingf statutory redundancy pay and
the other debts will be met by the Secretary oteStarough the National Insurance
Fund. However, any debts over and above thosectrabe met in this way will pass
across to the new employer.

Second, the Regulations provide greater scope solvancy situations for the new
employer to vary terms and conditions after thaedfer takes place... the Regulations
place significant restrictions on new employers mvhearying contracts. These
restrictions are in effect waived, allowing thensgeror, the new employer or the
insolvency practitioner in the exceptional situatiof insolvency to reduce pay and
establish other inferior terms and conditions atfter transfer. However, in their place,
the Regulations impose other conditions on the eeployer when varying contracts:

- The transferor, new employer or insolvency ptiacter must agree the “permitted
variation” with representatives of the employeeio3e representatives are
determined in much the same way as the represesgatiho should be consulted
in advance of relevant transfers (see Q5 for metaild).

- The representatives must be union represensativiegere an independent trade
union is recognized for collective bargaining puep® by the employer in respect of
any of the affected employees. Those union reptasees and the transferor, new
employer or insolvency practitioner are then freeagiree variations to contracts,
though the speed of their negotiations may be ifalsa usual in view of pressing
circumstances associated with insolvency.

13
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In other cases, non-union representatives are eengowo agree permitted variations
with the transferor, new employer or insolvency ctiteoner. However, where

agreements are reached by non-union representatwvether requirements must be
met. First, the agreement which records the pegthitariation must be in writing and
signed by each of the non-union representativesbyolan authorized person on a
representative’s behalf where it is not reasonabcticable for that representative to
sign). Second, before the agreement is signed,ethployer must provide all the
affected employees with a copy of the agreement amg guidance which the

employees would reasonably need in order to uramaisit; the new terms and
conditions agreed in a “permitted variation” musbt nbreach other statutory
entittements. For example, any agreed pay rated maisbe set below the national
minimum wage; and a “permitted variation” must bad® with the intention of

safeguarding employment opportunities by ensurrggsurvival of the undertaking or
business or part of the undertaking or business.

What types of insolvency proceedings are covered bthese aspects of the
Regulations?

These provisions are found in Regulations 8 anth®se two Regulations apply where
the transferor is subject to “relevant insolvenapgeedings” which are insolvency
proceedings commenced in relation to him but noh &iview to the liquidation of his
assets. The Regulations do not attempt to listhalse different types of procedures
individually. It is the Department’s view that “esfant insolvency proceedings” mean
any collective insolvency proceedings in which thleole or part of the business or
undertaking is transferred to another entity a®iaggconcern. That is to say, it covers
an insolvency proceeding in which all creditorstloé debtor may participate, and in
relation to which the insolvency office-holder oweasduty to all creditors. The
Department considers that “relevant insolvency gedengs” does not cover winding-
up by either creditors or members where there isunh transfer.

14



