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Introduction

Redundancies and dismissals due to business reasdhs Spanish legal system have
increased exponentially afther the 2012 labor refofhe Royal Decree 3/2012, February
10, and Law 3/2012, July 6, on urgent measuregftarm the labor market (2012 labor
reform, hereinafter) introduced major changes mpmg others, the legal regulation of
redundancies and dismissals due to business regSpedifically, as is it well known, the
elimination of the administrative authorization gurito a collective dismissal and the
redefinition of the economic, technical, organizatand productive reasons that allow a
dismissal. The aim of the legislator, accordinghe preamble of the RD 3/2012 and Law
3/2012, was to facilitate dismissals —eliminatirige temployer’'s pressure to reach an
agreement with the worker's representatives so @soltain the administrations
authorization— and restrict the judicial reviewrggard to the concurrence of the above
business causes.

Notwithstanding the above, as a result of these@s introduced in the legal regime of
collective redundancies, there has been a mulitptin of judicial decisions regarding the
interpretation of the new definition of economiasas, the proporcionality principle, the
scope of corporate liability in case of holdingsboisiness groups, the definition of good
faith in the context of the consultation period witorkers’ representatives, the formal
requirements of the consultation period, the degign of affected workers, etc.

In this context, the aim of this article is to lfiye explain the regal regulation of
redundancies and dismissals due to business reastres Spanish legal system, as well as
present some of the recent judicial and doctrieblades regarding this issue.
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1. How does the legislation or the judicial bodieslefine the causes that allow for a
dismissal due to business reasons?

The Spanish legal system allows dismissals du@ismbss reasons, distinguishing between
economic causes and TOP causes (technical, orgjaniiaor productive). As mentioned,
the definition and regulation of these causes imasgcent years (specialy as a result of the
2012 labor reform), evolved so as to facilitate¢bacurrence of these causes.

Article 51.1 of the Worker’s Statute (ET, hereiraftdefines these causes as follows:

» Economic causes: It is understood that econ@anises concur when the results of the
company derive a negative economic situation, gesauch as the existence of present
or expected losses, or the persistent declineariedel of ordinary revenues or sales.
In any case, the decrease is considered persist@ntthree consecutive quarters the
level of revenues or sales each quarter is lowaar th the same quarter of the previous
year. Therefore, due to this definition, a compavith benefits but with expected
losses or a decline in revenues or sales duriregtbonsecutive quarters can legally
procede to a dismissal for business reasons.

» TOP causes: It is understood that exist techmiaases when changes occur, among
others, in the field of the means or instrumentproiduction; organizational reasons
exists when changes occur, among others, in tliedfesystems and working methods
or the organization of production; and productiaises exist when changes occur,
among others, on the demand for the products grcesrthe company intends to place
on the market. According to these definitionssitlear that, nowadays, in Spain it is
not difficult for a company to allege TOP causegs®o procede with a dismissal.

In spite of the legislators aim to reduce judidahtrol in regard to the concurrence of the
business cases, recent judicial decisions of nmelgpanish Courts have stated that for a
collective dismissal to be legal, the mere concwreeof causes is not enough, requiring the
existence of proportionality between the compaegsnomic situation and the entity of the
collective dismissal and a functionality relatioetween the alleged cause and the workers
selected to be affected by the dismissal. Spedificr the redundancy to be legal there
must conccur three requirements: (i) existenceanfse, (ii) proporcionality between the
alleged cause and the number of dismissals andfiiictionality relation between the
cause and the selected workers (decision of theiSSp&upreme Court of March 26, 2014).
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2. Do the business reasons that justifying the digesal must concur in the whole
company or can they only concur in the workplace wére dismissal occurs?

In the Spanish legal system, accordint to the Supr€ourt’s doctrine, when the cause
alleged by the company is an economic cause frégsired that this cause affect the entire
company and not just the work center where the idsahoccurs. On the contrary, if the
alleged causes are TOP, the rule is more flexibteitallows the technical, organizational
or productive mismatch to affect only the wokplagkere it is needed to perform the
dismissal, without requiring that cause to conauthe rest of the company.

The explanation is simple: it is understood thatdismissal due to economic reasons seeks
a reduction in labor costs (reactive dismissal)jlevthe dismissal due to TOP cause is
understood as a preventive dismissal (defensivaisissl) that tries to avoid arribing at a
negative economic situation, allowing the compangadijust its workforce before these
TOP imbalances generate economic problems. Therefat is easy for economic causes
to concur in a company, it is even esear for TQBoes.

3. What is the procedure that the company must fallw to conduct a dismissal for
business reasons? Are there specialties in such pealure in relation to the number of
workers affected?

In the Spanish legal system, the procedure in caSeésmissal due to business reasons
varies significantly depending on whether the dgsal is qualified as collective or not.

+ Collective redundancies

In regard to the definition of a collective disnaksn the Spanish legislation it is easier to
fullfil the collective dismissal criteria than ilation to the criteria established in Council
Directive 98/59/EC of 20 July 1998 on the approxioraof the laws of the Member States
relating to collective redundancies, as it quadifees a collective redundany that which in
the 90-day period affects at least (article 51.2:ET

- Ten workers in companies with less than 100 exwk
- 10% of workers in companies with between 100 201@ workers.
- 30 workers in companies employing more than\B0fkers.
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In these cases, when the dismissal is qualifiecbHsctive, the company must substantiate
a period of consultation/negotiation with the waskeaepresentatives (for a maximum of
15 or 30 days, depending on the size of the compaitly the aim to negotiate measures so
as to avoid or reduce the redundandy and mitigegeconsequences for affected workers
with social measures, such as relocation or trgimreasures so as to increase theses
worker’s employability. It is especially relevarms(explained in the Q.7) that the company
fulfills with the formal legal requirements of thte®nsultation period and that negotiations
between the company and the workers’ represensativest be developed in good faith.

One of the most controversial issues nowadays en3panish legal system in regard to
collective redundandies is that the negotiation tnings performed in a single negotiation
body, without allowing the existence of differerggotiating committees for each work
center. In fact, when not all work centers are cffd by the dismissal, the negotiating
committee will only be composed by workers’ reprg¢atives of those work centers
affected (article 51.2 ET). Such negotiating coneitwill be integrated by a maximum of
thirteen members for each party.

The company’s communication regarding the initiataf a consultation period must be
done in writing and send to the workers’ repredarda and the labor authority. In such
letter, the company must include information regegda) the specification of the reasons
for the dismissal, b) the number and job clasdifice of employees affected by the
dismissal, c) the number and job classificationwofkers normally employed in the last
year, d) the period for carrying out the dismissalscriteria used for the designation of
workers affected by the dismissal, f) copy of tenmunitation addressed to the workers’
representatives in regard to the company’s decisionitiate the procedure for a collective
redundancy and g) indication of the workers’ repnggtives that will integrate the
negotiating committee or indication of the lack obnstitution of the negotiating
committee. Furthermore, the notification must beoatpanied by a report explaining the
reasons for the redundancies, records and accguantioh tax documents and other technical
reports stablished in articles 3, 4 and 5 of the RIB3/2012, October 29, Regulation of
collective redundancy procedure and reductiont@tabor contract.

After the development o fht econsultation peridae employer must notify the labor
authority of the result of the negotiation. If tbempany and workers’ representatives have
reached an agreement, the employer must also éraadtill copy of the agreement to the
labor authority. In absence of an agreement, thel@mr must inform the workers’
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representatives and the labor authority of itslfaecision regarding the redundancies and
its conditions.

Finally, indicate that since the 2012 labor refoitnis no longer necessary the authorization
of the labor authority to proceed with collectiveddndancies. Nowadays, the labor
authority has a monitoring role so as to ensureeffextiveness of the consultation period,
and may refer warnings and recommendations to dngeep and intervene, whan requested
by both parties, as a mediation so as to seekisofuto the problems posed by the
collective dismissal.

* No collective redundancies

A dismissal is not considered collective when, etferugh it can affect multiple workers, it
doesn’t reach the threshold of humber of affectedkers established in article 51.1 ET for
collective redundancies.

In these cases, the norm only requires three foregglirements (article 53.1 ET):

a) Written notice to the employee affected by themissal, stablishing the cause that
justifies the dismissal.

b) Make available to the worker, simultaneouslythwithe delivery of the written
communication, an economic compensation equivate20 days of salary per year of
service, with maximum of 12 monthly payments.

c) Notice period of 15 days, computed from thavaey of the written communication of
the dismissal to the workers’ representatives.

4. In the Spanish legal system, are there groups aforkers who have retention
priority in a dismissal for business reasons and/oexist criteria for determining the
workers affected by such a redundancy?

The Spanish regulation of dismissals or redundandigee to business reasons does not
include criteria for the selection of employeeseféd by the dismissal. As a general rule,
therefore, the employer can determine which emp@syare affected by the dismissal,

respecting, obviously, the principle non-discrintioa and other fundamental rights and

freedoms.

There exist, nonetheless, two types of retentiooripes for different groups of workers:
one explicit and one implicit.
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- Explicit retention priority

Article 51.5 ET states that workers’ representatiliave retention priority —that is priority
to remain in the company- in cases of dismissabfminess reasons.

This article also stablishes that collective bargey agreements or the agreement reached
during the consultation period can establish re&sentriorities for other groups of workers,
such as workers with family responsibilities, owercertain age or disability. Therefore,
unless the collective bargaining agreement statiesrwise, the Spanish regulation does
not, at least explicitly, include a retention pitypfor these workers.

- Implicid retention priority

In spite of the absence of a specific legal regukatsome recent court rulings, however,
have recognized a retention priority in the cont#xa collective redundandy of a pregnant
workers and workers who have reduced their workimg so as to take care of a child or
dependent family member (decision of the High Cofi€atalonia of November 29, 2013).

This implicid retention priority is based on aréicb3.4 ET that states that will be
considered null (see Q.7) those dismissals that fess motive a discrimination cause
prohibited by the Spanish Constitution or by lawac done with violation of the workers’
fundamental rights and civil liberties. Furthermdtesy will also have the consideration of
null the following dismissals:

- Workers on maternity leave, leave due to riskirdy pregnancy or breast-feeding,
diseases caused by pregnancy, childbirth or bessitfg or paternity leave.

- Workers after their return to work after maténor parternity leave, within the
following 9 months of the date of birth or adoptiairthe child.

- Pregnant workers from the date of the beginrehgregnancy until the start of the
period for maternity leave.

- Workers who have enjoyed or applied for a lieerier breastfeeding or birth of
premature baby or redunction of working hours fa tare of a child under 12, with a
disability or dependent family member (sectiongd&@,and 5 of article 37 ET) or are on
leave for care of child or dependent family mem{aeticle 46.3 ET).

- Women victims of gender violence as a resulexércising their rights in regard to
adaptation or reduction of working time, geograpmability, change of workplace or
suspension of the employment contract.
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The dismissal of these workers will be considered, unless the company can prove
objective reasons, not related with the pregnamcyhe use of licenses and leaves of
absence, that justiy the dismissal.

5. Does the dismissal for business reasons thatdsclared correct/legal generate the
worker's right to obtain an economic compensation?

In the Spanish legal system, dismissals due tonbasi reasons declared fair —that is,
according to the law—, give rise to the right ok tiworker to obtain an economic
compensation equivalent of 20 days of salary par wé service with a maximum of 12
monthy payments. In the Spanish legal system tih@esn’t exist any peculiarity in relation
to the amount of the economic compensation to wthiehworker is entitled in relation to
the size of the company.

In this context, it is interesting to note that3panish law wage and compensation claims
are protected against cases of corporate insolvdncthis regard, the Wage Guarantee
Fund Fondo de Garantia Salarigl autonomous body dependent of the Ministry of
Employment and Social Security, will pay the conmgagion for dismissal due to business

reasons in case of corporate insolvency, to a maxirof one year's salary and without

daily salary, basis of calculation, exceeding twite value corresponding to the minimum

wage (article 33 ET).

6. In addition to, when applicable, the worker’s rght to an economic compensation,
what other company obligations derive from a dismisal due to business reasons?

In the Spanish legal system, the company has additiobligations, in addition to the
payment of the economic compensation to the worg#fected by the dismissal, only in
the context of a collective dismissal. Specificalhhe company has two additional
obligations:

First, companies carrying out collective redundascffecting more than fifty workers
must provide an outplacement or relocation plaough an authorized outplacement firm
(article 51.10 ET). This relocation plan must besigeed for a minimum period of 6
months, include measures of professional training accupational guidance, personal
attention and active employment seeking. The cbsteseloping and implementing the
plan can not borne by the workers affected by tleenidsal. This does not apply to
companies that have gone through a bankruptcy edutg.
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Second, companies carrying out collective dismss$at business reasons which affect
workers that are 50 year ols or older, must makeancial contribution to the Treasury
(additional provision number sixteen of Law 27/20Mugust ' of adaptation and
modernization of Social Security.

7. What are the consequences that arise from breaar non-compliance with the legal
procedure regarding redundancies due to businessasons?

In the Spanish legal system, the consequencesretompliance with the procedure for
redundancies due to business reasons depend, agawhether or not the dismissal is
considered a collective redundancy.

- Collective redundancies: according to article 124the Law 36/2011, October 10,
regulatory of the social jurisdiction (LJS, herdteg), collective redundancies will be
declared:

- Unfair/wrongful when the employer has not provea toncurrence of the business
cause alledge in the written comunitation senchéoworkers’ representatives. In this
case, the company may choose between reinstaitem@gftected workers to their job
post or paying them the economic compensation ideiudismissal, equivalent to 33
day’s pay per year of service with a maximum ofh@hthly payments.

- Null when the company has proceded to a redundarmityout complying with the
legal obligation to develop a consultation perioithvwhe workers’ representatives or
given them the legally required documentation, asdl w&s when the dismissals is
discriminatory or violates workers’ fundamental htigy and public freedoms. It is
important to note that the company’s default oroiiBgation to negotiate in good faith
during the consultation period with the workergnesentatives is considered cause for
annulment, because the consultation period notbkas carried out effectively with
the objetive of achieving an agreement. In thisecdlse worker has the right to be
reinstated in his/her workplace and the right tpaid wages.

The majority of court decisions during 2013 and£2@iat have declared the nullity of
collective dismissals have been based on the absehcgood faith during the
consultation period usually derived from to the pamy’s default of providing all the
legally required documentacion. It is interestimgniote, however, that recent court
rulings have clarified this legal provision and bastated that not any lack in the
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documentation submitted to the workers’ represemsitleads to the nullity of the
dismissal, but only those essential to ensureffieeteveness the consultation period.

Finally, it is also important to mention that twecent court rulings of the Spanish
Supreme Court have also declared the nullity ofdisenissals in cases of fraud. That
is, when the company carries out a collective disali so as to avoid de labor
consecuences derived from the application of artd ET regarding transfer of
companies (decisions of the Spanish Supreme Cobdlouary 17 and 18, 2014).

No collective redundancies. The individual or notlective dismissal due to business
reasons will be declared (article 123 LJS):

Unfair/wrongful when the company has not congligith the formal requirements
established in article 53.1 ET (written communicatiprovision of compensation and
notice). However, the lack of notice or an excusabtror in the calculation of
compensation does not lead to an unfair dismissaiyithstanding the employer’s
obligation to pay the wages corresponding to thes a@d unfulfilled notice or payment
of the economic compensation in its correct amount.

Null/void when:

a) The dismissal is discriminatory or violates weyk fundamental rights and public
freedoms.

b) The dismissal is fraudulent as it has triedvoidthe rule established in article 51.1
ET for collective redundancies. In this sence, thigcle establishes that when the
company carries out redundancies in successiveodserof 90 days without
exceeding the thresholds for collective dismissald without the occurrence of
new business causes, the dismissals must be coetsidaudulent.

c) The dismissal affects wokers that are exercitimagy right to lisences and leaves of
absence due to maternity, paternity or to take cérehild or dependent family
members or victims of gener violence in the tertablsshed in sections c), d) and
e) of article 123 LJS.

8. Are there specialties in the dismissal due to Biness reasons for microcompanies
and/or small and medium enterprises?

In the Spanish legal system there are no spedaitithe definition, criteria or procedure of
the dismissal due to business reasons in relatidhet size of the company. That is, there
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are no specialties for microcompanyes or for sraatl medium enterprises. There is only
one residual peculiarity regarding the maximum tlanaof the consultation period with
workers’ representatives in the procedur for calMecredundancies: when the company
has fewer than fifty employees the maximum duratibthe consultation period is reduced
from 30 to 15 days.

9. What consequences exist regarding the legal rege of dismissal due to business
reasons when the dismissal takes place within theamework of a company that is
part of a holding or a business group?

In the Spanish legal system, the only specialty ¢xésts in relation to the legal regime of
dismissal due to business reasons when the didmissars within a company that is part
of a holding or business group is in relation te ¢locumentation the company must deliver
to the workers' representatives in the consultapenod in the context of collective
redundancies.

In this sence, according to article 4.5 of the Ratipn of collective dismissals,

- When the company that initiates the procedungais of a holding or business group
with the obligation to prepare consolidated finahcstatements and when the
controlling company is established in Spain, theuheentation must include the
annual accounts and consolidated management repdine controlling company of
the group, duly audited (when legally required) ewhhere are debit or credit balances
with the company that has initiated the redundgrogedure.

- If there is no requirement to prepare consofidadccounts, in addition to the legally
required financial documents of the company thaiated the redundancy procedure,
the company must give the workers’ representativesinancial documentation of the
other companies part of the holding, duly auditetign legally required), when these
companies have their headquarters in Spain, hav&asictivity or belong to the same
economic sector and have debir or credit balanesthe company that has initiated
the redundancy procedure.

In this context, it is interesting to note that tteese law has raised a debate about the scope
of the business causes when the redundancy takee pi a company that is part of a
holding or business group: company vs. holdingumiriess group. However, the majority
of the court decisionts have stated that, notwathding the above mentioned obligation of
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financial documentation, the scope of the econocaigse or the TOP causes must be
assessed in the campany that initiated the redeydprocedure and not in the whole
holding or business group.

10. Is it possible to conduct a dismissal due to bimness reasons in a public
administration? In this case, what specialties exisn regard to the definition of the
business causes?

In the Spanish legal system, it is possible to cohd dismissal due to business reasons in
a public administration body, according to addiibmprovision 28 of the Worker's
Statute. The dismissal due to business reasome idifferent agencies and entities that are
part of the public sector will be developed accogdio the provisions established in articles
51 and 52.c) ET.

Regarding the definition of the business reasohs, additional provision 20 of the
Worker’'s Statute states that it is understood #tanomic casusas concur when there is a
persistent and supervened situation of budget fafiddr funding the public service; in any
case, the shortfall will be considered persistéiit accurs for three consecutive quarters.
Technical reasons exist when changes occur, amthregso in the field of the means or
instruments of provision of the public service asrganizational reasins when changes
occur, among others, the field of systems and nakstlod work of the workers assigned to
public service.
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