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Introduction

Dismissals due to economic reasons in the UK ecéffely considered under two different

systems, depending on the number of dismissalaggliace; however, it must be noted

that one system does not automatically mean congdiavith the other, and as such where
there are in excess of 20 dismissals it is probbbtyer viewed as an additional element of
obligation rather than two distinct and mutuallgkesive systems.

Between January 2013 and March 2014, accordingffioeCfor National Statistics, there
have been 624,000 dismissals in the UK for reducylasasons.

1. How does the legislation or the judicial bodieslefine the causes that allow for a
dismissal due to business reasons?

The UK legal system allows dismissals due to bissimeasons in two different contexts.
Where the dismissal forms part of a collectivedatismissals a wide definition contained
in s.195(1) of the Trade Union Labour Relation (Smondation) Act 1992 (TULRCA,
hereinafter) is applied, which covers ‘referenaedismissal as redundant are references to
dismissal for a reason not related to the individoeacerned or for a number of reasons all
of which are not so related’. Where the dismissahdividual (or less than 20) rather than
the collective (more than 20) there is a requirentbat any such dismissal is fair in
accordance with the law relating to unfair dismligsasuant to Part X of the Employment
Rights Act 1996 (ERA, hereinafter). Such dismissaile defined at s.139 ERA, which
considers them through three distinct sub-categorie

«  When the employer is ceasing business
Falling within this sub-category is relatively easydetermine. It simply requires looking

at whether a business which was previously in djgeréhas shut down. However, this
category does not just cover permanent cessatibbssiness but also covers temporary
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cessations, and thus if a business closes dowmefawvation purposes for a matter of
months this might also fall within this category.

«  When the employer is moving his place of business

It is clear from case law, includinganagers (Holborn) Ltd v. Hohne [1977] IRLR 230,
that not all business premises moves could justi§nissal, but only moves that were
deemed to be substantial. Thus determining the®rapls place of work was important in
order to determine how substantial such a move refnjses was. Judicial confusion
surrounding the correct test for determining an leyge’s place of work was brought to an
end by the Court of Appeal Bass Leisure Ltd v. Thomas [1997] IRLR 513. The Court of
Appeal held that the correct approach was a faepitoach, which looked at where in fact
the employee actually worked on a daily basis,amathan a contractual approach, which
took into account contractual provisions such abilty clauses which may have provided
alternative places of work for an employee.

« When the employer is reducing his workforce number

This is quite a wide category, and covers a nurobelifferent situations including where
there is less work available for the workforce wdrere the work is being rationalized or
where more efficient practices are being adoptdte Guestion to be asked is whether
requirement of the employer for employees to dokwadra particular kind has ceased or
diminished? The employer is free to adopt the reffstient practices, and it is difficult to
guestion such managerial decisions.

2. Do the business reasons that justifying the digesal must concur in the whole
company or can they only concur in the workplace wére dismissal occurs?

In the UK legal system, where the dismissals afecafhg more than 20 workers then the
focus will be on the single establishment (the vptake) at which the worker is employed.
This is in line with the jurisprudence of the CooftJustice of the European Union (CJEU,
hereinafter); however, the Court of Appeal in teeentWoolworths litigation has referred
this matter to the CJEU, asking the question whiesbheh dismissals ought to be viewed
across the whole company or individual workplacdsus the current position may alter
depending on that ruling, which is expected inyea€15.
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Whereas, according to s.139(2) ERA, where the disahifor business reasons is impacting
upon individuals then the focus is on the entirempany, along with the business of any
associated employer that is considered, rather fhanthe workplace where the the
dismissal will occur.

3. What is the procedure that the company must fallw to conduct a dismissal for
business reasons? Are there specialties in such pemlure in relation to the number of
workers affected?

In the UK legal system, the procedure to folloncases for dismissal for business reasons
varies depending on whether the dismissal is dolieor not.

« Non-collective Redundancies

If an employer can show that dismissal was for dumdancy reason, then unless the
employer has acted with clear unfairness thendisatissal will generally be deemed to be
a fair one. There are two central obligations plac:n an employer under these
circumstances: make reasonable efforts to findablgt alternative employment, and to
undertake consultation on an individual basis.

The obligation on an employer is to take reasonatdps to find alternative employment
for an employee facing redundancy. In deciding Wweeta position is suitable for an
individual an objective assessment of the role tedskill set of the individual concerned
should be undertaken.

In terms of consultancy case law has held thataomable employer will hold individual
consultation with those facing the prospect of désal by reason of redundancy. The
principles that underpin the content of the corsdidh can be read iR v British Coal
Corporation and Secretary of Sate for Trade and Industry ex parte Price & Others [1994]
IRLR 72, which stated that a fair consultation auighinvolve:

a) Consultation when proposals are still at a forneasitage;

b) Adequate information on which to respond;

¢) Adequate time in which to respond;

d) Conscientious consideration by an authority ofrésponse to consultation.
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Consultation in this context is about giving thealiindual affected a fair and proper
opportunity to understand fully the matters beirapsulted, and to have their views
considered properly.

There are no set procedures or time frames for swetsultation, just that sufficient
consultation has taken place.

« Collective Redundancies

The UK transposed their obligations under the CoubDaective 98/59/EC using the
second Option available to them which did not lihk number of redundancies to the size
of the establishment, but instead merely focusethemumber of redundancies. To qualify
as a collective redundancy there must be, ovefesemrgce period of 90 days, a proposal to
make at least 20 workers redundant.

Where there is 20 redundancies proposed the compaunst consult with worker
representatives at least 30 days before makingresiyndancies. Consultation is to take
place with trade union representatives, where thikfarce is represented by a trade union,
or with elected employee representatives (the plaeefor selection is contained at 118A
and 118B TULRCA) where there is no trade unionespntatives, or if the employer does
not recognize the trade union.

The period of consultation is increased to 45 dsfere any redundancies can be effected
where there are 100 or more employees affectethdyprtoposed redundancies. Reference
to a period of consultation lays down the minimuenigd of consultation.

The aim of the consultation is to negotiate meassoeas to avoid or reduce the number of
redundancies and to mitigate the consequencedfémted workers with social measures,
such as relocation or training measures so asd@ase theses worker’'s employability.
This is in line with the ECJ case &ink v Kuhnel. The key is negotiation, as it is expressed
at s.188(2) TULRCA that consultation has to be &nmaken by the employer with a view
to reaching agreement with the appropriate reptatees’.

The employer, in complying with their consultatiobligation, has to disclose certain
information in writing to the appropriate employepresentatives, which includes:

a) The reason for the proposed redundancies
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b) The numbers and descriptions of employees whomptoposed will be dismissed by
reason of redundancy

¢) The total number of employees of that same desonigmployed at the establishment
in question

d) The method that eill be adopted to select emploteebs made redundant

e) The proposed method of carrying out the redundancie

f) The proposed method of calculating the amountadmdancy payments

Pursuant to regulation 3 of the Collective Reduwdss (Amendment) Regulations 2006,
an employer is also obliged to inform the Secretdr{gtate about any pending collective
redundancies either 30 days or 45 days (dependirtheonumber of redundancies) before
any notice of dismissal has been issued. This @atiast identify the representatives that
are being consulted, when consultation began, aleitly any further information the
Secretary of State may require. A copy of this getinust be sent to the representatives.
Failure to give this notice may result in a fine.

One of the more controversial aspects of TULRC#éat it introduces an exception to the
need for consultation where it was not reasonabigycticable to comply with the
requirements to provide information or consult, Wiere they have taken all such steps to
try and comply as is reasonably practicable incihumstances. This defence is considered
on a case by case basis; however, it appearsdaolpevailable in the most exceptional of
circumstances, such as where there is a loss effavkrk contract which requires instant
closure of a business, or part therof.

It should be noted that consultation of the coilectioes not release the employer from the
obligation to consider individual consultation (@dtabove).

4. In the UK legal system, are there groups of wodes who have retention priority in
a dismissal for business reasons and/or existe @rta for determining the workers
affected by such a redundancy?

The UK legal system does not give retention pryoiit dismissal for business reasons to
any particular group of workers, nor is there & dis criteria that ought to be applied in
determining who is to be selected for redundancspgaes. The employer is free to
determine the criteria which will be used in sdalegtemployees to be dismissed by reason
of redundancy. The key requirement, developed tilrocase law, is that the employer
establishes criteria for selecting employees whizgmot rely solely on the subjective views
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of the person making the selection, but which canobjectively scored, for example
attendance records, disciplinary records and leofyiervice.

In determining appropriate criteria the employersimansure that none of the criteria
creates a discriminatory effect. For instance, whattendance is used as a criterion,
absences through, for example, maternity leave miongibusly be discounted. This is of

paramount importance given that any such concudlairh for discrimination as a result of

discriminatory criterion which ahs led to a redumciadismissal will not be subject to a

statutory cap on the compensation that can be adard

The employer must then ensure objective applicatibthe criteria in a fair manner. In
determining the fairness of the application thend#ad to be achieved is to be measured
against how a reasonable employer would have apphese criteria. Consistency is
clearly a key requirement in application.

5. Does the dismissal for business reasons thatdsclared correct/legal generate the
worker's right to obtain an economic compensation?

Workers that are dismissed due to business realsmtared fair in the UK have the right to
economic compensation, which is linked to their,dgegth of service and weekly wage.
However, this right is only available to employeds have worked for their employer for
at least two years continuously.

For every year that a worker has worked continyotal a business up to the age of 22
they will receive half a weeks pay, for years segyibetween 22 and 41 they receive one
week’s pay, and for years service whislt aged @Mdethey receive one and a half weeks
pay. However, this is capped in two ways:

1. The calculation is capped at 20 years. As suclethployees best 20 years are taken
into account (so usually their final 20 years avg® due to the age criterion);

2. A week’s pay is capped at a statutory maximum, Wwidarrently stands at £464. As
such the calculation uses the lower of the worlweskly pay or £464.

Redundancy payments are protected against corporatdvency by being deemed a
guaranteed paymentunder Part VI ERA. Payment pntgoas.167 ERA will be made by
the Secretary of State out of the National Insugafend where insolvency prevents such
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payment being made by the employer. This will fine outstanding balance due to the
employee.

6. In addition to, when applicable, the worker’s rght to an economic compensation,
what other company obligations derive from a dismisal due to business reasons?

There is very few additional company obligationsdasfrom economic compensation
placed on an employer where the dismissal is direistess reasons.

However, before the expiration of an employeesceofieriod, pursuant to s.52 ERA, an
employee, if they have been continuously employadnhore than two years, will be
entitled to reasonable time off to look for new éoyment or to make arrangments for
retraining. This time of is to be paid at an appiate hourly rate.

Although not explicit, an employer may read the igdtions under the collective
redundancies scheme, that of mitigating the coressmps of any compulsory redundancies,
as including initiatives such as redlopoying orraeting the redundant employees.
However, such will be dependent on the employer.

7. What are the consequences that arise from breaar non-compliance with the legal
procedure regarding redundancies due to businessasons?

In the UK legal system the consequences for nonptiance with the appropriate legal
procedures again must be looked at depending omheththe dismissal was a collective
redundancy or an individual redundancy.

+ Collective redundancy

Where there has been a failure by the businesshier énform or consult with the affected
workforce, pursuant to s.188 TULRCA, or a failurethwrespect electing employee
representatives for the purpose of receiving infdrom and consulting, pursuant to s.188A
TULRCA, a complaint may be presented to an emplaoyn@unal on that ground. This
can be made by:

1. Any of the employees affected by the failure tacelmployee representatives, or any
of the employees dismissed following such a fajlure
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2. Where there has been a failure to inform or copsuttomplaint on this ground can be
made by either any of the employee representativade union representatives, or
affected employees.

Failure to comply with the collective redundancgteyn results in the award of a protective
award, pursuant to s.189(2) TULRCA. This coversgag which an employee would have
received during the protected consultation periadd as such will be subject to a
maximum of 45 days. Unlike the calculation for duedancy payment there is no statutory
maximum pay adopted. The tribunal generally comrmasntheir consideration of the

protective award from the top down. It initially@ies the maximum of 45 days, with the
burden being on the employer to make submissiorte agy a lesser figure ought to be
awarded.

Similar to that above for redundancy paymentsha évent of insolvency resulting in an
employer not being able to pay then a protectivardvis treated as wages and as such is
considered a guaranteed payment under Part VI BRA will be paid out of the National
Insurance Fund.

+ Non-collective redundancy

Non compliance with either substantive fairnespracedural fairness will see the whole
dismissal be deemed an unfair dismissal under®@&RA. Normally this would result in
economic compensation being awarded by a tribunal.

Alongside economic compensation for unfair disnmgs#ae tribunal has the more powerful
remedies of reinstatement or reengagement avaitaltteem. These two remedies are the
primary remedies for unfair dismissal, and must domsidered by the tribunal first.
Although these do not void or nullify the dismissal such, in practical terms the effect is
the same:

1. Reinstatement. Where a reinstatement order is derex relevant by the employment
tribunal then this will have the effect of reingtgtthe employee in to their old position
and treating them as if the dismissal had not tgkace. According to s.116(1) ERA,
in making a decision whether this order is appuadprithe tribunal will take into
account the employee’s wishes, the practicabibtythe employer to comply with the
order, and whether it would be just to order reitesnent.
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2. Reengagement. Where reinstatement is not considgyptbpriate the tribunal will
consider whether the employee can be engaged vgitit@ssor of the employer or an
associated employer in a comparable position to gheviously occupied. The same
three factors will be considered in determining thiee such an order is appropriate in
the circumstances.

There are also common law remedies that would hiagesame effect of nullifying or
voiding the dismissal. These are available wheeeetinas been a wrongful dismissal (or a
dismissal in repudiatory breach of the employmeontm@act). Such remedies are
discretionary and require evidence that trust amdfidence between the employee and
employer can be maintained, and that damages wmilah inadequate remedy. The two
common law remedies available are:

1. Specific performance.

2. Injunction.

8. Are there specialties in the dismissal due to Biness reasons for microcompanies
and/or small and medium enterprises?

In the UK legal system there are no general spesain the process of dismissal
depending on the size of the enterprise, other ithesna factor that the tribunal may take
into account in determining the fairness of therdssal, pursuant to s.98(4) ERA.

9. What consequences exist regarding the legal rege of dismissal due to business
reasons when the dismissal takes place within theamework of a company that is
part of a holding or a business group?

Where an employing company forms part of a holdingusiness group it is the individual
company, rather than the wider business grouprémains the employer for the purposes
of the dismissal. Being such does not alter thellegligations of that subsidiary company.
Consultation must still take place even where deass have been taken by the parent
company, for example about staffing levels, andualadich the necessary information has
not been received from the parent company. If thera failure to comply with the
consultation requirements as a result of such tdakformation then it is the subsidiarty
that bears the consequences. As such, the obligadigrovide sufficient comnsultation
does not change, but the burden on gaining acaespm@viding such information can
clearly be higher in such circumstances.
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10. Is it possible to conduct a dismissal due to bimess reasons in a public
administration? In this case, what specialities est in regard to the definition of the
business causes?

Generally speaking there is no distinction betwgavate and public employment, as such
being an employee in a public administration da&satter the approach to dismissals due
to business reasons, and employees dismissed ¢br reasons are subject to the same
procedures and have the same rights as listed athosés further confirmed in the case of
USA v Nolan [2009 IRLR 923, where the employer was the US Guwent. However,
pursuant to s.159 ERA any employee who is treasesl @vil servant for pension purposes
is excluded from the individual redundancy schewtgch does remove civil servants from
the right to a redundancy payment system. Howesteah workers usually have a term in
their contract providing for such payment, in whadntractual compliance is required.
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