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I ntroduction

Temporary work and especially agency work is quitgopular tool for Belgian
employers and companies. In 2011 there were 547t@s®orary agency workers,
which were placed by 1.356 temporary work agen@esmore than 12% of the active
population was a temporary agency worker, whicimset® be quite a lot. However less
than 100.000 persons worked more than 65 dayseoyehr (which entitle them a right
on an end of the year bonus) as a temporary ageodser.

Although it is not allowed to discriminate tempagravorkers and the law tries to protect
them at a decent level, their situation is oftehideal, since most contracts have very
short terms of only one week, which are reneweprolonged after every week, giving
the temporary worker very little job stability.

1. Isit possible to subscribe temporary employment contractsin Belgium? What is
the principle that governstemporary work?

It is possible to subscribe temporary employmemttra@ts in Belgium. However the
use of this type of employment is restricted bydkgion in order to give the temporary
worker an adequate protection and to protect the f permanent workers. On one
hand, the lawmakers want to grant the positive ilfiéy of temporary work to
employers, but on the other hand they are afraibetdlamed to allow comfortable
permanent jobs being massively replaced by insdeuanporary ones.

2. Which temporary employment contracts exist in Belgium? In which cases can
these temporary employment contracts be used and what istheir legal regulation?

Temporary work is regulated by the Act of 24 JUBBT. In this act, it is provided that
temporary work can be carried out either in a direationship between employee and
employer, or in the context of a triangular relagibip involving a temporary work
agency, a temporary worker, and a user. In praciias only this later form, agency
work, that temporary work is used.
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Temporary work can only be performed for well-definspecific reasons or motives,
which are laid down by the Act of 24 July 1987, amdich have to be present at the
level of the user enterprise. These are:

* Replacement of a permanent employee;

» Responding to a temporary increase of the wotkloa

» Performing of exceptional work;

» Recruitment of the temporary worker.

As a rule, fixed term contracts are used. Replaogmentracts for the period during
which the replaced person is absent, and contfacts well-defined work are the other
contractual forms under which temporary work carcaeied out (cf. article 2 Law of
24 July 1987 on Temporary Work).

The Belgian legislation makes a clear distinctiogtween regular fixed-duration
contracts on the one hand, and temporary work, lsnaia temporary work agencies, on
the other hand. An employer is only allowed to dode up to 4 fixed-duration

contracts with an employee, for a total durationm@Eximum 2 years, whereby each
contract must cover a period of minimum 3 monthsthVigrior consent of the labour
inspection, successive fixed-duration contractsmafiimum 6 months each can be
concluded for up to three years. When a fixed-domatontract is concluded in breach
of these rules, the contract is considered to lee @mded.

Temporary contracts including temporary agency waarktracts on the other hand, can
only be concluded to carry out temporary work. Terapy work is defined as the
activity of:
* Replacing a permanent employee;
» Responding to a temporary increase of the wotkloa
» Performing an exceptional work;
» Having a temporary agency worker working for aiquk of maximum 6 months,
after which the worker may be hired directly by tleer. Hence, temporary agency
work is used as a means of recruitment.

Beyond these activities, temporary work is not peed (cf. articles 1 and 1bis Law of
24 July 1987 on Temporary Work).

Within the limits of these activities, the use afcsessive fixed-term contracts is in
principle allowed without limitation, with one exm#on: the use of successive daily
contract is only allowed if the user can prove tieed for the use of successive daily
contracts (cf. article art. 8bis Law of 24 July 798
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The regulation of the duration and conditions isrendetailed regulated by Collective
Agreement n° 108 of 16 July 2013, mostly when @nsg necessary to protect the jobs
of permanent workers.

In case the temporary worker is recruited to replpermanent worker whose contract
is ended, the maximum duration of the temporaryleympent contract depends on the
way the permanent worker's employment contract éraded. If it the contract was
ended with a term of notice, the maximum durat®ithree months (starting from the
end of the contract). If the contract has endedbse the permanent worker has been
dismissed with urgent cause, the maximum durasosix months. If the contract has
ended on another way, the maximum duration is thresths, but it can be prolonged
with three months.

The user who wants to recruit a temporary workas, o ask on forehand permission of
the union delegates or worker representativesidfdontract is terminated on another
way than dismissal with a term of notice or witlgemt cause the permission is not
needed. However in this case the permission Issilded to prolong the duration.

When the temporary worker is recruited via a terapomork agency (agency work)
the maximum duration of temporary work as replaganeé a permanent worker whose
contract was ended, is in all cases six monthsghwban be prolonged with six months.
Also in this case anticipatory permission of und@egates or worker representatives is
needed (also for the prolongation). Only when thetract of the permanent worker
who is replaced by an agency worker did not enddisanissal with a term of notice or
with urgent cause, the permission is not necesfary it is when the user wants to
prolong the agency work).

In case the temporary worker is recruited becatisetemporary increase of workload,
the user also has to ask on forehand permissiothegounion delegates or worker
preventatives. If they agree, this permission igdvimr the maximum duration of one
month. The permission is without limit renewablacle time for one month.

In case of agency work, anticipatory permissionasessary, but in this case it can be
valid for more than one month. After twelve monttige agency contract is extendable
with a maximum of six months, after permission okmecial commission of good
services.

In case the temporary worker is recruited for acgpe (exceptional) work (these
exceptional works are listed in collective agreetmen108), the maximum duration is
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six months, prolongation is possible till 12 monthsticipatory permission of the
union delegates or worker representatives is neeslerbpt for certain services. For
agency work, basically the same rules are appkcabl

In case the temporary worker is recruited as & waker for permanent recruitment,
the minimum duration is one week and the maximumatiten is six months. For every
single post, the user can’'t make use of differemipgorary workers for a period that
exceeds nine months.

There is no maximum on the number of temporary exaka company can employ.
Some companies even have more temporary workers ftkead workers and even
companies with only temporary workers exist. Howetés last category of companies
can only use the motive of a temporary increasevoikload or for a specific or
exceptional work.

3. Does the legal regulation in Belgium recognize temporary workers a preferential
right to occupy a permanent job in the company?

There is no preferential right for a temporary warko occupy a permanent job in
Belgian legislation, even if the motive for the udgemporary work is recruitment. The
company is however obliged to inform temporary ageworkers of existing job
vacancies in the company (art. 20bis Law on Tenrgovdork). This obligation was
part of the implementation of the EU Directive oaniporary Work of 2008. At the
time (2012), the trade unions also tried to obtipreferential right, but this effort
failed. Furthermore, the existing preferential tifihr part time workers does not seem
to produce remarkable results, so one can douldffloeency of such preferential right
for temporary workers.

4. Does the legal system in Belgium allow differences in the working conditions of
permanent and temporary workers? Does the reality in the labor market fulfill
thisregulation?

The principle of non-discrimination and equal treant is a central principle of the Law
on Temporary Work. This principle has existed alsedong before EU Directive

2008/104 was adopted. Article 10 of the Law on Terapy Work states that the salary
of the temporary agency worker is not to be leas tluhat his salary would have been if
he would have been hired directly by the user psrmmanent worker, and this under the
same circumstances. Article 11 of the same law giaats the temporary worker the
right to make use of the same services of the campduring the period of his



IUSL abor 172014 Pieter Pecinovsky and Piet Van den Bergh

employment, as are granted to permanent workees,the company restaurant, the
company kindergarten, transportation facilities etc

In principle there are thus no differences in wogkconditions allowed. However cause
of the short term nature of temporary work, it &rd for temporary workers to get

advantages like end of the year bonuses, whicman@al for permanent workers. In

practice the adequacy of some measures could tsiaued. Temporary workers, for

instance, have a right to parental leave as otlogkevs, though no special rules exist to
guarantee a new contract will be given after a tmemy worker applied for parental

leave.

5. What is the role of Temporary Employment Agencies in regard to temporary
work?

Temporary Employment Agencies play a significare rim Belgium as in practice,
almost all temporary work is agency work. In Belgiuthey are seen as the actual
employers of the temporary workers. The companied make use of the agency
workers are called the “users” and are thus not jthiglical employers. So the
temporary worker has only an employment contrat¢h whe agency office and he is
only bound to the user via the contract that thenay office concluded with the use,
which could be seen as some sort of hire contfidis means that the Agency offices
have to fulfill the employer obligations like pagithe social security contributions and
the wages. However, as in practice the temporarykeve have to follow the
instructions of the users, the instruction powedaetegated to the user. As follows, the
agency offices are the juridical employers, butukers are the employers in practice.
This inter alia includes the obligation for the usemake sure all rules about safety and
health are followed.

Belgium counted in the third quarter of 2013 som@5Z.000 persons with an

employable age (18-64), of them 431.000 are jobdess 2.302.000 are inactive, so
there remain 4.518.000 active persons. In 2011h(wasically the same amount of
active persons), there were 547.259 temporary ggenckers, which were placed by

1.356 temporary work agencies. So more than 12%hefactive population was a

temporary agency worker (for at least one day)ctvlsieems to be quite a lot. But, as
seen above, only less than 100.000 persons worked than 65 days as a temporary
worker in 2011 (data of Federgon and Statbel).
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6. Which is the legal regulation regarding the expiry of temporary employment
contracts? Specifically, does the legal regulation recognize compensations to
workersfor the expiry of thetemporary employment contract?

Temporary work in Belgium is normally an employmeaintract with a fixed term
(unless in case of a recruitment for a specifickioFhe contracts thus expire at the end
of that term (or when the specific work is doneheTexpiry is not to be seen as a
unilateral dismissal by the company, but as a nilytagreed ending, and thus there is
no compensation. However, if the strict formal subé the Act on Temporary Work or
Collective agreement n° 108 are not followed, bgregle the contract is not in written
form, the fixed term contract often will be reclifiesl as a permanent employment
contract. In this case an “expiry” of the contradli be seen as a unilateral dismissal,
and a normal right on compensation shall be grataethe temporary worker (who
became a permanent worker cause of the requailfigat

Naturally there is also a right on compensation tfe temporary worker when the
company ends the contract before the expiry ofikesl term.

7. Which consequences arise from the breach of the legal regulation of temporary
employment contracts?

Temporary employment contracts and especially agemployment contracts are quite
strictly regulated. First a legal motive is needsee question 2). Second the (agency)
employment contract needs to be in written form ameéntion some mandatory
information like, the name of the worker, the platehe work, the motive and many
more. Third there are other formal obligations,elilh some cases respecting the
maximum duration or asking anticipatory permisstonunion delegates or worker
representatives. When permission is not grantedteimporary work will simply not be
allowed. In case of breach of most other regulatmyms, the temporary employment
contract will be reclassified as a permanent empkayt contract, with the consequence
that the company cannot end the contract at theoktite fixed term, unless if it gives
the worker a term of notice or equal compensaflanconclude, in theory, the sanction
in most cases is that the temporary worker becoadsetter protected permanent
worker. In practice however, companies refuse @ gontracts to temporary workers
who complain that their contract is not conform tfmemal rules. In theory the
temporary workers can subsequently ask the labourt dor a compensation for the
breach of contract, but these court actions arg rae. Furthermore the courts reason
that a temporary worker who didn’t keep on workibgt who ask a compensation for
the breach of contract, are themselves the reasdhd non-execution of the permanent
employment contract.
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8. Does the legal regulation of temporary employment contractsinclude provisions
designed to prevent fraud on temporary work?

In view of protecting the temporary worker as anpkapee under employment law,
there is a legal presumption that a temporary woike&n employee of the temporary
work agency. This is a presumptiguris et de jure, which means that it cannot be
refuted (article 8 Act of 24 July 1987).

Article 7, 3° of the Act of 24 July 1987 providdsat "the temporary employee is an
employee who enters into a contract of employmatit & temporary work agency to
perform, for remuneration, work as permitted by thaw to the benefit of one or more
users".

Also the sanction to reclassify the temporary work® a permanent worker in case the
employer does not follow the regulations (see qoes?) could be seen as a very
important incentive.

Third, hiring temporary agency workers is prohibiten case of strike (article 19
collective agreement n° 108), so the company caigmmre their striking permanent
workers by hiring temporary replacements, as thiald make collective action of
workers powerless and redundant.

Lastly, following article 35 of the Act, all breaes of norms of the Act of 24 July 1987
are made subject of possible criminal persecutémm the social inspection is given
certain competences to investigate these breaches.

9. What is the role of collective bargaining in Belgium in regard to temporary
employment contracts?

As collective agreements are the result of colMecthargaining it is thus possible to
restrict or even to prohibit temporary work in &tee. The use of temporary has been
traditionally been prohibited in some particulactses of the industry, like in the
construction sector and the removal companies. ahsa§ the construction sector is
concerned, collective agreement n° 36 quaterdecfed9 December 2001 made
temporary work available in this sector. The sopiitners of the joint committee for
the transport sector however, expressed in the 6gfarticle 4 of Directive 2008/104
the view that the prohibition of temporary worktire removal companies is justified on
the grounds of health and safety at work and thetfoning of the labour market.



IUSL abor 172014 Pieter Pecinovsky and Piet Van den Bergh

While the core of the prerequisites for the useeaiporary work and the basic working
conditions are set by the Law of 24 July 1987, mietailed rules are currently laid
down by the National Labour Council in collectivgreement n° 108 of 16 July 2013,
including the procedures that have to be followgdhg user company (e.g. agreement
of the workers representation) and the duratioemiporary work.

Collective labour agreements concluded in the jomihmittee n° 322 for temporary
agency work are, just as any other joint commigistablished at the level of the sector,
competent to establish wages and working conditimmstemporary workers. Such

collective agreements establish e.g. the rightafdt3th month for temporary agency
workers having worked at least 65 days during teeopg of a year (cf. Collective

Labour Agreement of 5 December 2013 establishib8th month for temporary agency
workers; http://www.emploi.belgique.be > Concedatsociale > CCT).

10. Other relevant aspectsregarding temporary employment contracts [optional]

Temporary (agency) workers are always free to dfteir relationship and to conclude
an employment contract with the user. Accordingh® Law of 1987, clauses in the
employment contract prohibiting the hiring of a arary agency worker by the user,
are considered to be null and void. This is an @bwviindication of the wish of the
Belgian lawmaker to promote permanent work as teband more secure endpoint of
temporary work.



