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I ntroduction

In 2010, temporary contracts represent 9.2% oftth& number of contracts, (4.8%
directly concluded with the employer, and 3.5% tigio agencies). This rate has
increased during the period 2006-2010 of two pesgEnpoints.

The fields were temporary contracts are the modespread are administrative services
and support, education, services activities in ginbkealthcare and building sector.

1. Is it possible to subscribe temporary employment contracts in Luxembourg?
What isthe principle that gover nstemporary work?

It is, in fact, possible to hire employees usingiperary employment contracts in
Luxembourg. However, as such contracts derogate ftbe general principle of
employment contract of permanent duration as theemgé form of employment
relations, the use of a temporary employment cohisaonly permitted under certain
conditions and with certain limitatichs

The rules authorizing temporary employment consraise to the level of public policy
provisions; thus, they are mandatory and cannotbdified, even through mutual
agreement of the partiés.

In Luxembourg, temporary employment is only contlEtgad in two specific
situations’

! Source:http://www.statistiques. public.lu/catalogusbslications/bulletin-Statec/2012/PDF-Bulletin2-
2012.pdf p.26 and following

2 Regarding temporary employment: some specificlleggimes exists also, (i.e. employment contracts
for artists, academics etc.), but those contraetdhe exception and are mentioned in the curamthbte
but will remain out of the scope of this report,itadeals with the general applicable rules regagydhe
temporary contracts in Luxembourg.

% Art. L. 010-1 7. 8. of the Luxembourg Labor Code

4 Some specific cases exists also: one can mentioexXample the temporary lending of staff upon
authorization of the Ministry of Employment, fromcampany to another, but this will not be takem int
account in this report since first, the materiameis very limited and second, because it doesnmulty
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1. An employer enters into a fixed-term employment tcaet directly with the
employee; or

2. An enterprise asks a third party (i.e., an emplaynagency) to temporarily make
one or more members of its staff available to h@®mly specific employment
agencies (es entreprises de travail tempordjreare authorizetl to make staff
available to such enterprise for a limited periadd the provision thereof must be
undertaken pursuant to a so-called mission con{facintrat de missici). Thus,
the employer is the agency, and the enterprisegubi@ services of the agency’s
employee is the “using enterprise&(itreprise utilisatric®.

2. Which temporary employment contracts exist in Luxembourg? In which cases
can these temporary employment contracts be used and what is their legal
regulation?

- Temporary employment contracts are contemplateduxgmbourg’s Labor Code
but collective bargaining agreements may also e¢gudn enterprise’s use of short-
term employment through authorized agenties.

Regardless of which of the two authorized tempoemployment arrangements is
used, the employer may only use short-term employrmentracts for a specific
and temporary task @che précise et non durab)é such as temporarily replacing
an existing employee, seasonal activities, an diuegd one-time increase in
workload. In addition, this framework contemplaté® recruitment of specific
categories of workers (e.g., disabled persons,ntBeeeleased prisonefs or
recruitment intended to help unemployed personstee¢he workforc® or provide
professional training.

that the staff lent by the providing company isHitemporarily. One can mention also the apprestiipe

/ the vocational training contract, but they arefgrened in the framework of a general and theoadtic
education.

®Art. L. 131-1 & 2 of the Luxembourg Labor Code

® Art. L. 122-1 and following (short-term employmentract with the enterprise itself) and L. 13&rH
following of the Labor Code + collective bargainiagreements related to short-term contracts with an
authorized agency, enforced by Grand-Ducal Dece¢edd23th October 2011 (short-term contract with
an authorized agency).

" Art. L. 122-1 (short-term employment contract withe enterprise itself) and L. 131-1 (short-term
employment contract with an authorized agencypefltabor Code.

8 Art. L. 122-1 8, which encompasses specific caiegmf job seekers.

% Art. L. 122-1 9 of the Labor Code
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Moreover, regardless of the type of authorized @@y arrangement, short-term
employment contracts must comply with all otherutagons that apply to every
standard employment contrd@tincluding provisions establishing the form thereof
and mandatory information to be included therein.

Finally, every short-term employment contract mssatisfy certain additional
formal requirements specifically adapted to thewr. €&ample, it must include a
statement that it is for a defined period, juséfions for using a fixed-term
contract, and specify its precise duration (inahgdend date) as well as any trial
period*

A failure to state, within the contract, the lindtduration of the employment or the
temporary task which is the object thereof, resultsaid contract being irrefutably
deemed to be an employment contract for an unseedifuration> subject to all
employee rights and benefits attributable thereto.

If, on the one hand, the short-term employmentreahis entered into directly with
the enterprise, it may be extended twice for a marn aggregate extension of 24
months!?® If, on the other hand, the short time contracefigered into with an
authorized agency, it can also be extended twicg,te maximum aggregate
extension period is reduced to 12 moriths.

If either type of contract is extended more thamcéwor the extended duration
exceeds the applicable maximum aggregate extenpemod, the contract

automatically and irrefutably converts to an empieynt contract for an unspecified
duration, subject to all employee rights and bésefttributable thereto. The final
employer in such cases will depend on the naturtheforiginal contract. If the

original employment contract was a direct contiaetween the worker and the
enterprise, the enterprise becomes the long-terpioyer; if, however, the original

employment contract was between the worker andathieorized agency, the end
user becomes the long-term emplo¥er.

19 Art. L 122-10 of the Labor Code

1 Art. L. 121-4 and L. 122.2 of the Labor Code
2 Art. L. 122-2 of the Labor Code

13 Art. L.122-4 of the Labor Code

14 Art. L. 131-8 of the Labor Code

> Art. L. 131-10 & L.122-6 of the Labor Code
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3. Does the legal regulation in Luxembourg recognize temporary workers a
preferential right to occupy a permanent job in the company?

In short, there is no preferential right grantedatdemporary worker to occupy a
permanent position in the enterprise.

4. Does the legal system in Luxembourg allow differences in the working
conditions of permanent and temporary workers? Does the reality in the labor
mar ket fulfill thisregulation?

When the temporary employment contract is enteméal directly with the enterprise,
temporary workers and permanent employees are lggeatitled to all legal and
collective bargaining provisiort§,once any applicable trial period has passed (tisere
no obligatory trial period under the law). Afteryasuch trial period, the parties to the
employment contract have the right to performarfoereof until its defined term
expires’ If one party breaches his duty to continue, tizatypwill be liable to the other
for breach of contract and must pay a specific |pgra the other for compensation.
However, such temporary employment contracts mayebminated early in case of
force majeure, by mutual agreement of the partesfollowing serious misconduct
(“faute gravé) by one of the parties.

When an agency provides its staff to an entergmigsuant to a mission contract, a legal
relationship, although not an employment relatigmshutomatically comes into effect
between the enterprise and the temporary workeichMegal relationship grants the
temporary worker certain rights and imposes cedaiies on the enterprise that may be
enforced judicially, and that are very closed t® ¢imes granted to the employees of the
end user:

» Trade union rights: Although the worker is not #etl to all the rights of a trade
union member (e.g., the worker cannot become aseptative of the trade union
in the enterprise), the worker may benefit from $leevices offered to trade union
members (e.g., obtain advice regarding rights wieimd without the enterprise).

* Inclusion in the enterprise’s staff calculationkeTenterprise must count temporary
workers, even if supplied by an agency, when catoug the number of its
employees, which prevents the enterprise fromiaeily reducing its numbers to
avoid surpassing thresholds that affect its sahégations.

18 Art. L. 122-10 of the Labor Code
17 Art. L. 122-13 of the Labor Code
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* The use all enterprise facilities: The worker has tight to use the enterprise’s
facilities (e.g., canteens, parking facilities) e same terms and conditions as
long-term employees.

» Benefit of all occupational health, safety, and far@ rules, including hygienic
standards, protective gear, etc.

* Vacation and holiday benefits are to be computeca@mo rata temporisbasis
while the temporary worker works at the enterprise.

» Benefits arising from seniority: a temporary workemefits from any privileges
associated with seniority.

* Equal compensation: a temporary worker has the taggthe same compensation as
a long-term employee in the same role with the sgquoaifications would receive
or that which is established in any applicableesli’e bargaining agreement.

5. What is the role of Temporary Employment Agencies in regard to temporary
work?

As previously mentioned, only authorized tempommployment agencies may provide
temporary workers to fulfill a requesting enterpissneeds (and then only pursuant to a
valid mission contract), which agencies are exjpkdte respond to in a timely and
flexible manner. Only such agencies may assumeonsdplity for certain aspects of
the recruitment and candidate selection processiarne capacity of employer, handle
the necessary administrative procedures with rédpebe temporary workers while the
mission contract remains in effect.

6. Which is the legal regulation regarding the expiry of temporary employment
contracts? Specifically, does the legal regulation recognize compensations to
workersfor the expiry of thetemporary employment contract?

No additional compensation is provided to temporaoykers at the stated expiration of
the temporary employment contract. If, howeveremporary employment contract is
terminated by the end usprior to its stated expiration date, the temponaoyker is
entitled to an amount equal to the compensatioshleelvould have received if the
contract had expired in accordance with its teemsept that such compensation cannot

'8 On the other side, if the contract is terminatgdhe employee, the employer can ask a compensation
amount corresponding to the prejudice actuallyeseff, up to the same ceiling.
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never exceed the amount he/she would have recafted the expiration of the
termination notice period of an employment contfacan unspecified duratiof.

7. Which consequences arise from the breach of the legal regulation of temporary
employment contracts?

Any infringement of the regulation of the “missia@ontract” ¢ontrat de mission
determines the recognition of the existence of mpleyment contract of permanent
duration between the end user and the agency w@kkecle |. 131-8, 133-2 Cd. Tr.).

In case of any infringement, the agency and the wset are jointly responsible for
payment in wages, indemnities, fiscal and sociatrdoutions (Article I. 133-3 Cd, Tr.).

8. Does the legal regulation of temporary employment contracts include provisions
designed to prevent fraud on temporary work?

Because the regulations relating to temporary eynpémt rise to the level of public
policy, the parties to temporary employment corigragay not modify or derogate from
such regulatory protections by mutual agreementrelher, as the sanction for a
violation of such regulatory protections (e.g.|Us to comply with formal contract
requirements, unlawful termination, unequal treatines the irrefutable assumption of
a long-term employment contract, the potential isifian thereof might, to a certain
extent, be considered a provision designed to ptdvaud on temporary workers.

9. What istherole of collective bargaining in Luxembourg in regard to temporary
employment contracts?

Temporary employment contracts may benefit from Hemefits of one or more
collective bargaining agreements.

For any particular temporary employment contratieré might be a collective
bargaining agreement that applies to the speatintract because it affects the specific
employer, be it the enterprise or the authorizeehag. In principle, if the contract is
made directly with the enterprise, no distincti@n de made between the enterprise’s
long- and short-term employees; thus, any colledbiargaining agreement applicable to
that enterprise will also apply.

Moreover, there is a specific collective bargainamgeemenrif that applies to temporary
workers employed by an authorized agency. In gaumble, it states:

19 Art. L-131-16.
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“This collective labor agreement aims to ensure to®rdination of the work

conditions, the safeguard of social peace at therprnise and professional levels, as
well as ensuring the action of the social partnegainst unfair competition and illegal

employment, provided that the collective agreenisndeclared generally binding

accordance with the legal provisions relating thete

20 5ee note 4.



