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			Abstract 

			According to statistics, Amazon is one of the most-used online marketplaces worldwide. The COVID-19 pandemic and the ensuing lockdowns to reduce the spread of the virus have shown how critical online marketplaces are to enable e-commerce and keep commercial transactions alive, especially in such times when regular commerce is disrupted. However, when we buy online, we have no chance of examining whether the product works or whether it is defective. If something goes wrong when we buy a product from a third-party seller through Amazon, as consumers, we then face the challenge of trying to file a claim for the damages that might have arisen due to the defectiveness of the product. This article explores Amazon’s position in this scenario, with reference to the case law from both US and EU courts and regulations, not solely from the point of view of Product Liability Law, but also according to the E-Commerce Directive liability.
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			Resumen

			Las estadísticas muestran que Amazon constituye uno de los mercados en línea más utilizados del mundo. La pandemia de la COVID-19 y las medidas de confinamiento adoptadas posteriormente para detener la propagación del virus, revelan la importancia de los mercados en línea como facilitadores del comercio electrónico; asimismo, estos contribuyen a mantener la vitalidad en las operaciones comerciales, especialmente en circunstancias en que el comercio regular queda interrumpido. Sin embargo, los compradores en internet se ven privados de la posibilidad de comprobar si el producto funciona correctamente o si es defectuoso. Si se observa un desperfecto al comprar un producto vendido por terceros en Amazon, los consumidores enfrentan dificultades para presentar una reclamación por cualquier daño ocasionado por defectos en el producto. El presente artículo explora la posición de Amazon en el caso mencionado, refiriéndose a la jurisprudencia establecida por los tribunales de los EE. UU. y la Unión Europea, así como por sus normativas; no solo desde la perspectiva de la legislación en materia de responsabilidad por el producto sino también conforme a la responsabilidad que emana de la Directiva de Comercio Electrónico.
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			1. Introduction

			Online marketplaces are online intermediation services, acting as a go-between for the professional users (businesses) and consumers who want to purchase a good to be delivered to his or her home. As of 2019, e-commerce sales accounted for 14.1 % of the overall retail sales worldwide and will reach 22%, according to projections.2

			One of the most used online marketplaces in Europe and the United States is Amazon. According to the statistics, in the US, Amazon holds 49.1% of the US e-commerce market share, followed by eBay (6.6%), Apple (3.9%), Walmart (3.7%), Home Depot (1.5%), Best Buy (1.3%) and Costco (1.2%).3 In 2019, Amazon accommodated up to 45% of consumer spending in all e-commerce platforms in the US, and this percentage is expected to rise to 47% in the year 2020 and 50% in 2021.4

			As of June 2020, the ten most-visited online retail websites, by unique visitors, have been Amazon (5,219; 44.83%), eBay (1,522; 13.07%), Rakuten (886; 7.61%), Apple (718; 6.17%), Samsung (690; 5.93%), Walmart (622; 5.34%), Etsy (578; 4.97%), Aliexpress (539; 4.63%), Ikea (450; 3.87%) and Home Depot (417; 3.58%).5

			According to the most recent data, Amazon was the most visited website in the United States, accounting for 56.1% of all online marketplace visits, followed by eBay (19.7%) and Walmart (10.8%).6

			As regards its position in Europe, according to the 2019 report by Statista,7 Amazon is the most relevant e-commerce platform in Europe. Its sales amount to US$ 6,555 million in the UK.8 In Germany, its sales reached US$ 11,077.8 million,9 and in France10 US$ 2,455.8 million.11

			The COVID-19 pandemic and the accompanying global lockdown have increased consumer spending at Amazon by 60% between May and July 2020 compared with the year 2019,12 and this trend has increased exponentially during the most severe measures to curb the pandemic,13 moving from more than 20%, at the end of March, to nearly 80% in mid-July.14

			Therefore, given the data discussed above, Amazon is the biggest and the most important e-commerce platform in Europe and the US. 

			Amidst the increase in product sales through this online marketplace – this online intermediation service15 – a legal question arises about what happens when a consumer purchases a product through Amazon and suffers damages due to the product’s defectiveness. The present article aims to answer this question and analyze how liability can be imposed, if possible, on online marketplaces such as Amazon. A preliminary conclusion is as follows: in Europe and the United States, Amazon will rarely be liable for a defective product sold by third-party sellers through its marketplace.

			The article is structured as follows: Section 1 sets the scene by describing the Amazon Marketplace and distinguishing between products sold directly by Amazon and those sold by third-party sellers through Amazon under the Business Solutions Agreement (BSA), explaining also the Fulfilment by Amazon (FBA) program. Section 2 outlines the US case law, distinguishing between two different sets of cases: cases where the courts found Amazon strictly liable due to public policy considerations behind product liability law, and cases (representing the majority) where courts found Amazon not liable. The underlying reasons for this lack of liability are analyzed, e.g. the passive intermediation by Amazon in the transactions between third-party sellers and consumers; the nature of Amazon as a service provider and not a seller and the lack of evidence on Amazon’s causal connection with the product defect. This section concludes with the discussion on the first legislative attempt to regulate the liability of online marketplaces. Section 3 then focuses on the supranational (EU) and national context (Spain), answering the question whether Amazon can be considered a “producer” according to Article 3(1) of the Council Directive 85/374/EEC,16 of July 25, 1985, (hereinafter referred to as the PLD) and if the apparent manufacturer doctrine17 is applicable. The section further considers whether Amazon is liable in any way as a provider of a composite service and determines its position under the current Directive 2000/31/EC.18

			1. The functioning of Amazon’s Online Marketplace

			The previously detailed account of the functioning of Amazon’s Online Marketplace (hereinafter referred as to AOM) calls for a more thorough discussion of its legal issues. Therefore, the present section is structured as follows: subsection 1.1 shows the types of products a consumer may buy on AOM while subsection 1.2 in turn discusses the pre-condition for every third-party seller to fulfill before being able to offer its products on AOM (e.g. the Business Solutions Agreement (BSA) and the Fulfilment by Amazon (FBA) program).

			1.1. Types of products sold on AOM

			There are two different groups of products for sale in Amazon: the first group is formed by products branded by Amazon or brands exclusively sold on Amazon, such as Amazon Basics, Amazon Essentials, Amazon Fresh, also including Ravenna Home and Pinzon,19 and then the other group of products sold by independent third-party sellers.

			When we access the first group of products, we can see a message that reads “shipped and sold by Amazon.com” (see Diagram 1 below).
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			In this group of cases, according to US law and provided that Amazon is the seller, if the product turns out to be defective and causes damages to a consumer, Amazon will be liable for these damages.20 The situation in the EU is different, as the liability is imposed upon the “producer” rather than the seller. Therefore, any consumer who is affected by damages due to a defective product branded under one of Amazon’s subsidiaries, will have to ascertain who produced the product. If the producer is a subsidiary without legal personhood, consumers need to refer to the apparent manufacturer doctrine. Further debate on this particular recourse is analyzed in Section 3. 

			The second category of products, those of third-party sellers, usually pertain to companies (large or SMEs) who enter into the BSA with Amazon and can sell their products through AOM. They can also enter into the FBA program, under which “you store your products in Amazon’s fulfillment centers, and we will pick, pack, ship, and provide customer service for them.”21 If the third-party seller becomes part of the FBA program, consumers will see that the product is “sold by [name of the third-party seller] and Fulfilled by Amazon” (see Diagram 2 below).

			[image: ]

			1.2. 	Selling on Amazon: the BSA and the (possible) subscription to the FBA program

			Under the BSA, third-party seller obligations are:22 to indemnify Amazon against any consumer claim arising from personal injury and non-compliance,23 to take out general commercial liability insurance in case of exceeding a specific threshold of sales, naming Amazon and its assignees as insured parties;24 to provide accurate information of products sold on Amazon,25 to ensure that products sold on Amazon comply with the laws applicable to the place where they are intended to be sold,26 to notify public or private safety-related alerts or recalls,27 and to refrain from contacting the consumer by means other than Amazon’s website.28 Amazon will deal with consumer post-sale services ,complaints about the product not being fit for purpose or being defective, refunding money to the consumer when appropriate.

			“Amazon requires third-party sellers to use only the tools and methods designated by Amazon to communicate with Amazon customers. Amazon prohibits third-party sellers from contacting customers to collect payments or influence their purchase decisions”.

			All third-party sellers can be part of the FBA program in exchange for paying a monthly fee and a fee per completed sale. To sell any product through the FBA program, the third-party seller shall ship its products to one of Amazon’s Fulfillment Centers. Once received, Amazon can refuse to accept one or more product units, if there is an FBA policy breach. Afterwards, all the logistics related to delivering the products to the consumer will be dealt with by Amazon. 

			2. 	From the “Amazon exception to tort law”29 to Bolger v Amazon

			Several decisions have been issued by the US State and Federal Courts regarding the possibility of Amazon being held liable for a defective product that has caused personal or property damage to a consumer.30 All these decisions have involved products sold by third-party sellers. There is a mix of cases involving products shipped by Amazon under the FBA program and those shipped by the third-party seller itself. The common core of these cases is the challenge to establish whether Amazon could be deemed a seller or a manufacturer, or an entity involved in passing the product through the vertical distribution chain from one of the earlier mentioned manufacturers to the final consumer.31

			Today, 80% of these judicial decisions (8) have been in Amazon’s favor, granting the motion for summary judgment, and 20% (2) in favor of the consumer. Out of the former, 62.5% (5) in cases regarding products shipped by third-party sellers. The remaining 37.5% (3) involved products shipped by Amazon under the FBA program. Regarding the judgments in favor of the plaintiff, one is related to products shipped by Amazon under the FBA program, while the other one refers to products shipped by the third-party seller. Out of 10 cases analyzed, two have been issued by the State Courts (20%), and eight (80%) by the Federal Courts. The table below32 further clarifies these numbers:

			Table 1 above is further illustrated by the following diagram: 

			Some authors have coined the term “Amazon exception to tort” due to the situation that the different rulings from US courts have created.43

			The following section analyses two different scenarios, both of them involving third-party sellers selling their products on Amazon: here the distinction is made between the cases where courts found Amazon strictly liable and the cases where courts found Amazon not liable. The section further offers an analysis of the first legislative attempt to expressly regulate the liability of online marketplaces.

			2.1. Analysis of cases where courts held Amazon strictly liable for defective products sold by third-party sellers due to public policy considerations: Oberdorf and Bolger

			a) Oberdorf

			The conclusion of the Oberdorf case cannot be applied to all cases by analogy, as it entails one specificity: there was no representative of the third-party seller (The Furry Gang) to be sued. Amazon was the only party that could be identified. No representative of The Furry Gang was identified either by the plaintiff or by Amazon.

			The facts of the case are: On December 2, 2014, Heather Oberdorf bought a dog collar sold and shipped by The Furry Gang. On January 12, 2015, while Oberdorf was walking her dog (Sadie), the D-ring on the collar broke, and the retractable leash recoiled into Oberdorf’s spectacles injuring her and permanently blinding her in her left eye.

			From the procedural standpoint, it should be noted that the District Court did grant Amazon’s motion for summary judgment. However, the US Court of Appeals reversed that judgment and denied Amazon’s motion for summary judgment. Thus, it returned the case to the District Court to rule the case according to the Court of Appeal’s ruling: the US Court of Appeals considered Amazon the seller under Restatement Second of Torts § 402A.44

			To reach this conclusion, the US Court of Appeals called upon a referential case, Musser v. Vilsmeier Auction Co., Inc., 45 where the Pennsylvania Supreme Court ruled that an auctioneer is not a seller under the Restatement for not fulfilling the four necessary cumulative conditions. The Oberdorf court case applies the Musser test:

			Firstly, Amazon is the only member of the marketing chain available to the injured plaintiff for seeking redress. The functioning of Amazon’s marketplace might result, in some cases, in the plaintiff being unable to find who sold the product.46

			Secondly, the imposition of strict liability upon Amazon serves as an incentive to foster product safety. Amazon has a robust (as qualified by an Amazon expert) system of monitoring consumer complaints and acts accordingly: withdrawing a specific product due to health or safety concerns, retaining fees, or suspending (temporarily or permanently) the account of the third-party seller.47

			Thirdly, Amazon is in a better position than the plaintiff to prevent the circulation of defective products.

			Lastly, Amazon can distribute the cost of compensating for injuries resulting from defective products through commission-based fees that it deducts from each sale.

			In conclusion, the Oberdorf case vacates the District Court’s judgment and requires it to rule the case as if Amazon were a seller according to the Restatement Second of Torts’ § 402A. Even though the Pennsylvania Supreme Court was expected to decide on Oberdorf by petition of the US Court of Appeals, the parties finally settled the case, filing a stipulation of dismissal on September 23, 2020.48

			b) Bolger

			The facts of this case are as follows. In August 2016, Bolger was looking for a laptop battery replacement on the Internet. She found a link to Amazon Marketplace, where she purchased the battery for $12.30, and charged her purchase to her credit card from Amazon. The battery has been stored in Amazon’s fulfillment center in Oakland (California) and sent to her via free two-day shipping (as she was a member of Amazon Prime). Bolger received “the battery a few days later in Amazon packaging, including an Amazon-branded box with Amazon-branded shipping tape” (Bolger, at 11). No contract existed between Bolger and Lenoge (or E-Life, as it appeared on Amazon marketplace), and the latter was charged with a fee of 40% of the purchase price ($4.87).

			In September 2016, Amazon suspended Lenoge’s account due to several safety reports involving the same product that Bolger bought. Bolger filed the first claim due to the injuries resulting from the explosion of E-Life’s battery.

			The Bolger court reverses the lower court’s judgment and extends the strict product liability to Amazon. In reaching such a conclusion, the Court focuses on the public policy considerations underlying the imposition of strict liability in cases of defective products. Such public policy concerns are enhancing product safety, maximizing protection for the injured plaintiff, and apportioning costs among the defendants.49 Only when all of these considerations concur in the case at hand, can the Court in California extend strict liability beyond manufacturers,50 retailers,51 sellers of mass-produced homes,52 and entities involved in the vertical chain of distribution.53

			The Bolger court, like the Oberdorf court, considered all public policy considerations underlying the imposition of strict liability upon Amazon: 

			
					Firstly, like the Oberdorf court, the Court considered that Amazon is the only distributive chain member that the plaintiff can sue. According to the BSA, the possibility of Amazon being sued is not an obstacle for the latter to seek indemnity from the third-party seller, who entered into this obligation with Amazon.

					Secondly, the Court considered that Amazon is better positioned than the plaintiff to exert pressure on third-party sellers to guarantee that the products offered on Amazon are safe.

					Finally, Amazon can adjust the cost of product liability claims, as it can modify the fees it deducts from each sale.

			

			Unlike Oberdorf, the seller was known but practically unreachable to the plaintiff (as it was based in China). So, the Court considers that Amazon should be liable as Amazon’s position in the online marketplace is not one of a “mere bystander” (Bolger, at 32), but one of controlling all the operations in its marketplace (from the uploading of a product, to its arrival at the consumer’s destination, as well as all post-market issues that might occur).

			Amazon filed a petition with the California Supreme Court to review the Superior Court’s judgment, but this was rejected, making the decision final and with the power of creating precedence.54 

			2.2. Analysis of cases where courts did not hold Amazon strictly liable

			2.2.1. Due to Amazon’s role in managing transactions: Garber, Carpenter, Stiner, Fox, Erie, and Allstate

			In all these cases, the majority of all cases analyzed, the solution is clear: Amazon is not a seller and, thus, not liable for the injuries sustained by the plaintiffs due to the defectiveness of products sold by third-party sellers through Amazon’s marketplace.

			In three of the cases, Garber, Carpenter and Fox, the courts dealt with a defect with the rechargeable lithium-ion batteries on hoverboards bought through Amazon, which caused property damages, as the homes of the plaintiffs were ignited. 

			In Garber and Carpenter, the courts use similar tests, despite being in different jurisdictions, the former in Illinois and the latter in California. In Garber, the court considers that the plaintiff is only capable of proving one of the three requirements to impose liability beyond the distributive chain: the fact that Amazon obtains a financial benefit from each transaction. But the plaintiff is not capable of providing substantial evidence of the first requirement, participation in the manufacturing, marketing, and distribution processes, and third, being able to eliminate the unsafe character, requirements, as Amazon “cannot be expected to judge the quality of every product for sale by third parties” (Garber, at 18). The Fox court concluded likewise.55

			The Carpenter court uses a five-prong test to conclude that Amazon’s role was merely a facilitating one, not a predominant one. The plaintiffs did not produce sufficient evidence to prove that had Amazon not placed the hoverboard on the online marketplace, the plaintiffs would never have bought it.

			In Stiner, a case involving a teenager death due to acute caffeine intoxication by a product sold by a third-party seller on Amazon, the court considered that the actions of the seller, The Bulk Source, were predominant. Amazon “had no role in procuring the caffeine powder from its manufacturer, storing, packaging, or distributing the product [nor in] determin[ing] the sale price, provid[ing] all product information for the listing, packag[ing] and fulfill[ing] all orders” (Stiner, at 17).

			Erie and Allstate are cases where an insurance company sued Amazon for the compensations they paid to their insured clients as a result of the fires that consumed their homes as a consequence of a defect in a headlamp in the home (Erie) and a laptop’s replacement battery (Allstate).

			The Erie court decided based on the definitions of “seller” and “sale”, which require the “transfer of the ownership of and the title to property from one person to another for a price” (Erie, at 11). The Court considered that, at most, Amazon received the “possession” of the object that has been sent to the consumer (Erie, at 12). Amazon, thus, is not the seller, as it only facilitated the sale of the product. The Allstate court took a similar approach to the case and solved it similarly. 

			2.2.2. Due to Amazon’s position as a service provider: Eberhart

			In the Eberhart case, the claim is for the plaintiff’s injuries due to the explosion of the glass in a French coffeemaker pot.

			The court analyzed New York product liability law to conclude that those that might be found liable for the injuries caused by a defect in a product are the parties “within the distribution chain” (Finerty, at 241-242): manufacturers,56 the retailers, and distributors.57 The court defined Amazon not as one of such parties but rather as a service provider (Eberhart, at 8) and, therefore, not subject to strict product liability. 58

			2.2.3. Due to the lack of evidence of Amazon’s involvement in the causation of the defect on the product: McDonald

			In the McDonald case, the defect was present in an LG battery that exploded while in the plaintiff’s pocket, causing severe burn injuries. The court granted Amazon’s motion for summary judgment as the plaintiff had provided no evidence regarding the possibility of attributing the defect to Amazon’s actions or omissions.

			2.3. The first (and unique) legislative attempt of holding online marketplaces strictly liable for defective products sold through these marketplaces: the AB-3262 initiative

			In February 2020, California Assembly Member Mark Stone filed a legislative initiative AB-3262 called “Product liability: electronic retail marketplaces.”59 This proposal was aimed to add a new Section 1714.46 to the California Civil Code, holding electronic retail marketplaces strictly liable for “all damages caused by defective products placed into the stream of commerce to the same extent as a retailer of that defective product would be liable and shall be deemed to be a retailer for purposes of California strict liability law” (proposed 1714.46.(a)).

			However, there are several exceptions to the proposed liability regime for electronic retail marketplaces: that the product was (1) preowned or used, (2) handmade, and the electronic retail marketplace does not receive “a direct or indirect financial benefit from the sale” or if the sale occurred by auction and, therefore, is exempt from strict liability (proposed 1714.46.(b)). Subparagraph (c) allows that, even when any of the exceptions concur, the Courts could still hold the electronic retail marketplace liable if “the application of strict liability to the electronic retail marketplace is consistent with the policy considerations underlying strict liability.”

			Currently, the bill has been shelved. According to the Assemblyman who promoted it, it “will not advance in its present form by the legislative deadline.” He is committed nonetheless to “continuing the conversation with the online industry, with my fellow [sic] members in the legislature, and with California consumers, to create a strong and effective measure in the future that ensures that if a defective product is purchased online, the consumer has a remedy”.60

			3. Et tu, Europa? Tu quoque?

			This is the final question to be explored by the present article. What would be the European position in cases like those described in the paragraphs above? A caveat is in order: as of today, there has not been any judgment on Amazon’s position in the EU legal framework issued by the Court of Justice of the European Union (hereinafter referred to as the CJEU). Therefore, the answers provided hereto take into consideration the status quo of scholarship and CJEU case-law.

			This last section of the article addresses two possible liability regimes for online marketplaces like Amazon: firstly, under the provisions of product liability law contained in the PLD and secondly, under the provisions of liability of internet services providers or information society services providers under the E-Commerce Directive. The foundations of liability in the former and in the latter are different: while in the PLD, it is for the damages to the victim caused by a defective product; in the latter it is for the content hosted on the subject’s servers.

			3.1. First source of potential liability: The PLD

			3.1.1. Analysis of the potentially liable subjects

			As a general principle, Article 1 of the PLD sets that the “producer shall be liable for damage caused by a defect in his product.”

			The “producer” is defined in Article 3(1) of the Directive as:

			
					The producer stricto sensu: The “manufacturer of a finished product, the producer of any raw material or the manufacturer of a component part.”

					The apparent manufacturer:61 A party who is liable in the same terms as the producer stricto sensu, who “by putting his name, trade mark or other distinguishing feature on the product62 presents himself as its producer.” This provision is usually applied to chain-store retailers or mail-order operators who sell products manufactured by unknown third companies and who do it following the instructions of the apparent manufacturer.63

			

			In Spain, the latter doctrine has been applied to a few cases,64 and scholars have considered that those who add their name or trademark to show their involvement in the process of distributing the product, or just for advertising reasons,65 but do not identify themselves as the producer,66 do not qualify as apparent manufacturers.

			Other potentially liable parties are the importer within the European Union of a product manufactured in a third State (Article 3(2) of the PLD),67 as well as the supplier if (i) it fails to inform the injured person of the identity of the producer – or the importer – within a reasonable time (Article 3(3) of the PLD) and (ii) if it has supplied the product “knowing68 the existence of the defect” (Article 146 of the TRLGDCU).69

			Thus far, one fundamental difference can be drawn between the regime in the European Union and the United States: in the former, the liability is imposed on the producer, while in the latter, the seller is the subject of liability. 

			3.1.2.	The application of the apparent manufacturer doctrine to Amazon

			If one browses the Amazon marketplace searching for rechargeable batteries, one may find several products listed on AOM by way of example. Some of them are (i) sold and shipped by third-party sellers, others (ii) sold by third-party sellers but shipped by Amazon under its FBA program, and others (iii) sold and shipped by Amazon. We will use these three scenarios. 70 

			a) Products sold by third-party sellers (scenarios (i) and (ii))

			[image: ]

			As we can see in Diagram 4 above, the third-party seller is “Masvoltios Entrega 24-48h”, whose real name is “Equipamiento y Energía Autónoma Arehas SL,” a company located in Valencia.

			Diagram 4 above also shows that the producer is a company called Yuasa. This company has its website, with registered offices in Madrid. Therefore, Yuasa will be liable if the defective product causes personal or property damages, as it is the party who is liable according to the PLD. In the US, on the other hand, the liable subject would be the seller: Equipamiento y Energía Autónoma Arehas SL.

			Despite the above, which are the consequences if the product is shipped by Amazon pursuing the FBA program? The answer is that if the producer is identified and can be reached without resourcing to complex Private International Law mechanisms on serving court notifications for non-EU countries (most commonly, China), the mere fact that the product is shipped through the FBA program does not change what it has been explained earlier regarding Amazon’s liability. 

			If any of the scenarios displayed above takes place, we need to see if the plaintiff can resort to the apparent manufacturer doctrine to hold Amazon liable, which, under the author’s point of view, will be futile, as Amazon will not, and should not, be liable for offering its FBA service. Amazon never “sells or distributes as its own a product manufactured by another”71 or “presents itself to the public as the manufacturer […], by affixing his name, trademark, or other distinguishing mark”.72 The product inside the labeled package remains unaltered. Furthermore, Amazon never substitutes the boxing of products to affix its trademark. Thus, the confusion of producers that the apparent manufacturer doctrine requires will not exist when orders are fulfilled under the FBA program as, once the package is opened, the display of the product will clearly show that Amazon is not involved in its manufacture.

			b) Products sold by Amazon (scenario (iii))

			Having seen that under the PLD, Amazon will not be liable for any damages caused by a defective product sold by third-party sellers on AOM, it is left to ascertain whether it could still be liable if these damages are caused by a defective product sold by Amazon itself or one of its brands.
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			In Diagram 5, we can see a rechargeable battery manufactured by AmazonBasics. There are no details about the location of the registered office of AmazonBasics or where we can sue them.

			Under this scenario, the plaintiff could resort to the apparent manufacturer doctrine to sue Amazon. In the Abbott case,73 the Provincial Appellate Court considered Abbott Laboratories liable under this doctrine by applying a three-prong test. From the facts we have, it can be concluded that all three requirements concur and, therefore, Amazon could be held liable:

			
					If we enter the AmazonBasics website, we can only see the Amazon brand at the screen’s top-black margin.
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					At the end of the website, we can see the following trademark: “1996-2020, Amazon.com, Inc. or its affiliates”.
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					If we click on the data to check the location of AmazonBasics’ registered office, we are directly shown the information about Amazon itself.

			

			To the contrary, and as it has been said in the previous subsection,74 if the manufacturer is well-identified on the website, under the PLD, the consumer would have the identity of the suable party, and this party can be found in a Member State, and, if it is not Amazon, this company should be free from liability as it has not produced the defective product.

			3.2. Second source of liability: The E-Commerce Directive 

			3.2.1.	The E-Commerce Directive and the liability of information service providers

			a)	The concept of internet services provider and its relation to the concept of online intermediation service

			The relevant rule is the E-Commerce Directive, which covers certain legal aspects of information society services or internet services providers (hereinafter referred to as ISPs), in particular electronic commerce, in the Internal Market (the “E-Commerce Directive”). It intends to “contribute to the proper functioning of the internal market by ensuring the free movement of information society services between the Member States” (article 1(1) of the E-Commerce Directive). Therefore, the liability of ISPs will be applicable for the service provided by Amazon.

			The concept of information society services is defined by the definition of “services” laid down in Article 1(2) of Directive 98/34/EC, currently repealed by Directive (EU) 2015/1535 of the European Parliament and of the Council, of September 9, 2015, laying down a procedure for the provision of information in the field of technical regulations and rules on Information Society services (the “EU 2015 Directive”).

			According to Article 1(1)(b) of the EU 2015 Directive, a “service” is “any Information Society service, that is to say, any service normally provided for remuneration, at a distance, by electronic means and at the individual request of a recipient of services.”

			
					“at a distance” means, under Article 1(1)(b)(i), “that the service is provided without the parties being simultaneously present.”

					“by electronic means” means, under Article 1(1)(b)(ii), “that the service is sent initially and received at its destination by means of electronic equipment for the processing (including digital compression) and storage of data, and entirely transmitted, conveyed and received by wire, by radio, by optical means or by other electromagnetic means.”

					And “at the individual request of a recipient of services” means, under Article 1(1)(b)(iii), “that the service is provided through the transmission of data on individual request.”

			

			Amazon can be considered a hosting provider,75 an ISP,76 since the function of an online marketplace like Amazon meets the conditions to be legally deemed as a service under the E-Commerce Directive.

			As of today, Airbnb-similar services,77 and not Uber,78 are considered ISPs under the E-Commerce Directive, in connection with the EU 2015 Directive. In the case of Uber France, the Court of Justice of the European Union considered that when “the intermediation service at issue […] had to be regarded as forming an integral part of an overall service the main component of which was a transport service”, the service provider cannot be classified as an information society service.79

			In the L’Oréal case, the Court considered that eBay was an ISP as “the definition […] encompasses services provided at a distance by electronic means […]. It is clear that the operation of an online marketplace can bring all those elements into play”.80

			b)	Service providers and the PLD

			Under the current state of the art at the EU level with the PLD, Amazon would possibly not be liable, as service providers are not among the potentially liable subjects according to the PLD.81

			On the contrary, under the TRLGDCU, service providers might be held liable if the recipient of the service is injured as a result of not having “complied with the demands and requirements established in regulations and with all other care and diligence required by the nature of the service” (Article 147).82 Thus, Amazon’s liability under this article will be related to whether the service provided was according to the standard of diligence. However, if Amazon, as a service provider, a supplier, delivered the product knowing that it was defective, we shall bear in mind that, according to Article 146 TRLGDCU, it will be liable, equating its liability regime to the one applicable to producers.

			c)	Exceptions to the liability of information services providers

			The E-Commerce Directive regulates liability exemptions of ISPs for the “information transmitted” (Article 12), “for the automatic, intermediate and temporary storage of [information provided by a recipient of a service]” (Article 13), and “for the information stored at the request of a recipient of the service” (Article 14), provided that the function of the ISP, as an intermediary, is “neutral, in the sense that [it] is merely technical, automatic and passive.”83 

			In all cases, the liability has to do with handling information, which, concerning Article 14, includes platform transactions. If the provider has allowed84 the storage of unlawful data85 (namely, the products uploaded by third-party sellers on eBay infringing the intellectual property rights of L’Oréal), then the conditions for holding the ISP liable are met.86

			The French Cour de Cassation considered eBay to have an active role in promoting transactions of third-party sellers with costumers,87 and, therefore, could not qualify as a service with a neutral function, since it was required by the CJEU in L’Oréal for an ISP to be protected by the exemption of liability pursuant to Article 14 of the E-Commerce Directive. Therefore, eBay was found liable for the content of the ads of pirated assets sold through its website.88

			Despite being a composite service,89 Amazon would not be exempt of liability under the E-Commerce Directive, since its role in transactions, similar to that of eBay, is not neutral, because it relies on diverse systems of optimizing offers and promoting sales through the platform by using, among others, the “Amazon’s choice” label.90

			In December 2020, the European Commission published the proposals for a new set of rules governing digital services within the EU. This Digital Services Act package includes the Digital Services Act91 and the Digital Markets Act.92 According to the explanatory memorandum, the first rule mentioned (the Digital Services Act) is based upon the principles outlined in the E-Commerce Directive,93 and it maintains the liability rules and exemptions contained therein.94 The future Digital Services Act is not intended to be applied solely to information society services domiciled within the Union,95 as it will be applicable to to all those who have a “substantial connection with the Union”, meaning that they have a “significant number of users in one or more Member States” or target “activities towards one or more Member States.”96

			The Digital Services Act, at least in its current stage, maintains the authority exception contained in Article 14(2) of the E-Commerce Directive by stating, in Article 5(3), that the general exemption of liability of Article 5(1) will not apply “with respect to the liability under consumer protection law of online platforms, allowing consumers to conclude distance contracts with traders, where such an online platform presents the specific item of information […] in a way that would lead an average and reasonably well-informed consumer to believe that the information, or the product or service that it is the object of the transaction, is provided either by the online platform itself or by a recipient of the service who is acting under its authority or control”. 

			3.2.2. The ELI Model Rules for Online Platforms: from Oberdorf’s “substantial control” to the “predominant influence”

			The European Law Institute (“ELI”) has been working on the ELI Model Rules for Online Platforms.97 In particular, Article 20 of the project envisages imposing liability upon platforms that can be considered “Operator[s] with Predominant Influence” if some criteria laid down in the same article concur.

			On the basis of this provision, the author considers that platform operators with similar characteristics to Amazon could be considered “Platform Operator[s] with Predominant Influence” and, therefore, be subject to the specific remedies contained in the same article. The reason for this statement is that a business such as Amazon complies with nearly every criterion laid down in Article 20:

			
					First, the “supplier [i.e., the third-party seller]-customer contract is concluded exclusively through facilities provided on the platform.” The contract is concluded only when the customer puts all the objects in the basket and accepts the specific terms.

					Second, the “platform operator withholds the identity of the supplier or contact details until after the conclusion of the supplier-customer contract.” This requirement also applies because usually third-party sellers conceal their real identity and contacts can only be made through Amazon’s-enabled forum. Nonetheless, the real identity of the third-party seller can be discovered once the transaction has been finalized and, for instance, the consumer wants the bill.

					Third, the “platform operator exclusively uses payment systems which enable the platform operator to withhold payments made by the customer to the supplier.” That is true, as the payment is made through Amazon, and “Amazon” appears on the credit card account, not the name of the third-party seller. Additionally, the payment is directed to Amazon, which pays the third-party seller periodically once Amazon deduces its fees.

					Fourth, the “terms of the supplier-customer contract are essentially determined by the platform operator.” That is true, provided that the service conditions to be provided by the third-party seller are governed by the BSA and the A-to-Z guarantee that Amazon has published on its website. The third-party seller can only decide the product’s price and the postage and packing expenses (except if it is covered by the FBA program, where Amazon retains control).

					The fifth criterion is that the platform operator setting the “price to be paid by the customer,” does not apply, since the price is set by the third-party supplier, not by Amazon.

					The sixth criterion is that “marketing is focused on the platform operator and not on suppliers,” which is also true. The suppliers’ identity is concealed, so all marketing strategies (Amazon’s choice, among others) are focused on Amazon and under Amazon’s conditions, not the third-party sellers.

					Finally, the “platform operator promises to monitor the conduct of suppliers and to enforce compliance with its standards beyond what is required by law.” That is also true, as Amazon has its A-to-Z guarantee.

			

			In the case of Amazon, if Courts applied these rules as enacted law, the platform operator (Amazon) would be liable for “non-performance” (Article 20(1) of the ELI Model Rules) of the supplier-customer contract if “the customer can reasonably rely on the platform operator having a predominant influence over the supplier,” which is similar wording to the “substantial control” stated by the Oberdorf case.

			In that regard, the European Parliament resolution of October 20, 2020, with recommendations to the Commission on the Digital Services Act: “Improving the functioning of the Single Market”98 considers that liability should be imposed upon an online marketplace when it has “predominant influence over the supplier and essential elements of economic transactions, such as payment means, prices, default terms conditions, or conduct aimed at facilitating the sale of goods to a consumer in the Union market,” provided that “there is no manufacturer, importer, or distributor established in the Union that can be held liable.”

			From the wording of the resolution and the express reference to the potentially liable subjects contained on the PLD, it can be inferred that the European Parliament is envisaging broadening the product liability regime to online marketplaces, as an ultima ratio, to ensure that victims of defective products always have an effective remedy within the EU.

			Conclusions

			
					1.	The following conclusions may be drawn from the present Article: Amazon is an online intermediary for the sale of products from third-party sellers and Amazon’s affiliated brands. Third-party sellers who want to sell through Amazon must enter into the BSA.

			

			
					2.	The orders placed through Amazon to third-party sellers can be fulfilled by the third-party seller or under the FBA program offered by Amazon.

			

			
					3.	Under the current state of the case law in the US, it is more probable (80%) that claims against Amazon for the injuries sustained by consumers of products sold by third-party sellers through Amazon, will be dismissed by courts: the US courts are more open to grant Amazon’s motion for summary judgments, as the latter is not the seller of the product. Only in two cases (Oberdorf and most recently, Bolger) did the courts find Amazon liable for having substantial control over the supplier-customer contract. The Oberdorf case is not precedential, as the parties settled it. Only Bolger set a precedent in US law as the California Supreme Court rejected Amazon’s petition to review the lower court’s judgment entered in favor of the plaintiff.

			

			
					4.	In the European Union, the liability system for defective products is based on whether the sued party is the producer, or acts as such (apparent manufacturer doctrine), or has imported the product within the European Union from the third country. When all the above are not available or identified, the supplier is liable if it fails to identify the manufacturer or the importer of the product within the European Union, or when the supplier knew about the defect and, nonetheless, furnished the product to the customer. In Amazon,99 the manufacturer of a product always has to be identified when a third-party seller uploads a product on its marketplace. For this reason, identification of the manufacturer will always be possible and, thus, Amazon will not be liable unless it has manufactured the product itself.

			

			
						In the case of Amazon-branded products, the producer is usually one of the affiliate brands that are not registered companies, and therefore Amazon might be held liable if the requirements of the apparent manufacturer doctrine are met.

			

			
					5.	Under the current state of the CJEU’s case law, Amazon (as happened with eBay) will be considered an ISP. A question mark still hangs over this statement, because the CJEU has not yet ruled on whether a company that provides a composite service, like Amazon through its FBA program, fits the definition of an ISP, as the Attorney General of the CJEU stated in his conclusions in Coty.100 

			

			
					6.	If Amazon meets the requirements of an ISP, it is considered that it will be liable unless the exemption from liability in Article 14 of the E-Commerce Directive applies. The author considers that Amazon’s role in managing transactions is hardly applicable, since it cannot be qualified as neutral or passive, like in eBay.References
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