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Abstract

The article is dedicated to the specifics of labor rela-
tions of professional athletes. The authors examine the con-
cept and features of the transfer, the rules and characteris-
tics of transfer agreements in various sports based on the
examples of football, hockey, the International Ice Hockey
Federation and Luxembourg Martial Arts Federation, as
well as transfers of athletes, which are being students in
schools or universities. Great importance is given to the
influence of athletes transfer rules on labor relations in pro-
fessional sports. The article considers the new regulation
principles formed after the Bosman case and demonstrates
the essential legal problems arising because of the fact that
the clubs and the agents get more than the sportsmen. The
authors suggest reconsidering the established transfer sys-
tem with account of the court practice analysis in order to
help the world community to work out new principles and
rules of transfers.

Keywords: professional sports, labor relations, transfer,
sports federations, athletes transfer regulations, compensa-
tion

Aquest article esta dedicat als elements especifics de les relaci-
ons laborals dels esportistes professionals. Els autors examinen el
concepte 1 les caracteristiques dels traspassos, aixi com les regles i
les caracteristiques d’aquests acords en diversos esports, com el fut-
bol, I’hoquei, i en el marc de diverses federacions com la Federacio
Internacional d’Hoquei sobre Gel o la Federaci6 d’Arts Marcials de
Luxemburg. També s’analitzen els traspassos dels esportistes estu-
diants en I’entorn escolar i I’'universitari. S’atorga gran importancia
a la influéncia de les normes de traspas d’esportistes sobre les re-
lacions laborals en els esports professionals. L’article té¢ en compte
els nous principis reguladors establerts després del cas Bosman i
demostra els problemes legals essencials que sorgeixen arreu del fet
que els clubs i els agents treuen molts més beneficis economics que
els esportistes. Els autors suggereixen que cal reconsiderar el siste-
ma de traspassos establert, tenint en compte 1’analisi de les resolu-
cions dels tribunals, i amb la finalitat d’ajudar la comunitat interna-
cional a trobar nous principis i normes reguladores dels traspassos.

Paraules clau: esports professionals, relacions laborals, tras-
pas, federacions esportives, regulacions de traspas dels esportis-
tes, compensacio
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Introduction

The regulation of the so-called transfers of
athletes widely used in professional sports is a
topic being of high justified interest to the mass
media and the state. It concerns not only the
huge sums of money being in operation of this
market segment, but also in the set of specific
and less common for the legislators restrictions
concerning the natural persons willing to take up
sports as their main business and willing to occa-
sionally change the sphere of application of their
abilities, to change the employers and even the
country where their labour activity if performed
on the basis of the constitutional right to the
freedom of labour. Such desires to realize their
legal interests are not unusual, though through-
out the last century the regulation norms of some
non-governmental sport organizations have been
forming a particular mechanism concerning the
changing of the employers by the sportsmen
aiming to make such transfers extremely diffi-
cult without the engagement of all the concerned
bodies.

The Russian legislator removed oneself from
regulation the stated transfers by means of stipu-
lating only temporary transfers (loan of sportsmen)
in the Labour code of the Russian Federation. It is
clear that these peculiarities shall become most
evident in the most popular and mass scale team
sports, such as football, hockey and basketball.

One more reason for the urgency of the trans-
fer issue is the increasing number of sports dis-
putes on the indicate topic. These disputes are
caused by the imperfection of the legislation as
well as the ambiguity and inconsistency of nu-
merous regulation norms in sports. Bobby Barnes,
the head of FIFPro’s Europe division, said: “Thou-
sands of players worldwide are not paid on time,
or not at all, while 28 percent of the global trans-
fer market (an estimated $750 million annually) is
paid to agents and lost to the game. Something is
not right with this picture”.*

Thus the world community encourages changing
the transfer system in sports allowing the sports-
men to freely choose the club and to cease employ-
ment agreements as well as to restrict the agents’
role.

Introduccio

La regulaci6 dels anomenats traspassos d’esportis-
tes utilitzats extensivament en I’'esport professional és un
tema important que troba la seva justificacio en I'interés
dels mitjans de comunicacié de massa i de I'estat en la
seva reglamentaci6. Cal tenir-lo en compte, no només per
les enormes quantitats de diners que es mouen en aquest
segment del mercat, sind també per les restriccions nor-
matives especifiques que operen sobre les persones fi-
siques quan aquestes estan disposades a fer de I'esport
el seu negoci principal o quan tenen voluntat de canviar
’enfocament de les seves activitats, de canviar d’ocupa-
dors (employers) i fins i tot de pais per dur a terme la seva
activitat laboral. Aquestes restriccions poden incidir sobre
el seu dret constitucional de llibertat de treball. Aquest de-
sig de poder fer alldo que legalment li estaria permés fer
en condicions normals topa molts cops amb un conjunt
de normes reguladores emanades, durant el segle passat,
d’algunes organitzacions no-governamentals de I'esport
que incideixen sobre els mecanismes per als esportistes
de canvi d’ocupador amb la finalitat de fer que aquests
traspassos siguin extremadament dificils si no hi estan im-
plicats o intervenen totes les entitats interessades en el
tema.

El legislador public rus, mitjancant el Codi laboral de la
Federacié Russa, ha entrat a regular i reglamentar només els
traspassos temporals (préstecs d’esportistes). Esta clar que
aquestes peculiaritats es fan més evidents en els esports
d’equip que s6n més populars i de masses, com per exemple
el futbol, I’hoquei i el basquetbol.

Una de les raons de la urgéncia en regular els traspas-
sos deriva de I'augment important de disputes que hi ha
sobre aquest tema, la causa de les quals és la imperfeccio
de la legislacio, i 'ambiguitat i la inconsisténcia de les nor-
matives reguladores o aplicables als esports. Bobby Barnes,
cap de la divisié Europa de FIFPro va dir: “Milers de jugadors
d’arreu del mén no son pagats quan toca, o fins i tot, aca-
ben no sent pagats mai, mentre que el 28 per cent del mer-
cat global de traspassos (estimat en 750 milions de dolars
anuals) acaba arribant als agents i acaba perdent-se dels
terrenys de joc. Hi ha alguna cosa que no funciona bé en
aquest panorama.”*

Per tant, la comunitat internacional intenta promoure can-
vis en el sistema de traspassos en I'esport que permeti els es-
portistes escollir lliurament el club on volen anar, que aquests
puguin rescindir els acords d’ocupacio, i alhora es pretén limi-
tar el paper que juguen els agents en aquest mercat.

i http://www.rte.ie/sport/soccer/world/2013/1217/493446-fifpro-demand-transfer-system-overhaul/

Apunts. Educaci6 Fisica i Esports. 2014, nim. 118. 4t trimestre (octubre-desembre), pag. 7-22. ISSN-0214-8757



The impact of transfer system on professional sports: analysis organization of the new sport’s transfer system/
L'impacte del sistema de traspassos en els esports professionals: analisi organitzacional del nou sistema de traspassos de I'esport

In this regard it is necessary to reconsider the
established transfer system on the basis of different
kinds of sport (football, hockey, as well as the uni-
versity sports), to analyze the disputes with the par-
ticipation of sportsmen in order to help the world
community to work out new principles and rules of
transfers.

I. The specificity of labour relations
of professional sportsmen and the
influence of transfers on them

One of the features of labor relations in sports
is the transfer of the subjects of sport, the rules
for the implementation of which do not corres-
pond to traditional labor relations. First, because
they limit the freedom of employees (athletes and
coaches) to move from one employer to another
and set conditions restricting such movements;
employment contracts in accordance with such
rules may be canceled without consequences (for
example, imposing sporting sanctions), only upon
occurrence of special grounds. Second, because
such rules establish allowances for transfers of
sports subjects, mainly to prevent the establish-
ment of a comprehensive ban for transition of
players.?

Labor relations in professional sports are so
unique and complex, because employees (ath-
letes and coaches) operate on the basis of social
partnership contracts and collective agreements
concluded between the authority with participa-
tion of sports federations, athletes union and the
employers’ association. Such agreements and
contracts act in addition to individual contracts
concluded directly between the athlete and
coach with the employer. Employees (athletes
and coaches) are also required to comply with
the rules and regulations enacted by the sports
federation, which, under certain circumstances,
contradict the social partnership contracts and
collective agreements, or individual contracts of
players.® Thus, we can say that labor relations in
professional sports differ by way of regulating as
a combination of state self-regulation of sports
federations and individual contractual regula-
tion.

En aquest sentit, cal reconsiderar el sistema actual de
traspassos que hi ha a cadascun dels diferents tipus d’es-
port (futbol, hoquei, a més dels esports universitaris), a
partir de I'analisi de les disputes en les que han participat
0 son part activa els esportistes i, tot aixd, amb la finalitat
d’ajudar la comunitat internacional a trobar nous principis
i noves regles per als traspassos.

I. Lespecificitat de les relacions laborals
dels esportistes professionals i la influéncia
que els traspassos tenen sobre aquests

Una de les caracteristiques de les relacions laborals en el
mon de I'esport és la que deriva del traspas del subjecte (tre-
ballador) per a les quals s’implementen unes regles que no
es corresponen amb les relacions laborals tradicionals. Les
raons son, primera, perqué limiten les llibertats dels treballa-
dors (esportistes i entrenadors) de moure’s d’'una empresa a
una altra i posen les condicions limitadores d’aquests movi-
ments; i a més els contractes de feina d’acord amb aques-
tes normes només poden ser cancellats sense conseqlién-
cies (per exemple, imposant sancions esportives) en casos
molt excepcionals. | segona, perqué aquestes normes esta-
bleixen compensacions pels traspassos dels subjectes que
hi intervenen (empleat i ocupador), principalment per evitar
I’establiment d’una prohibicié general dels traspassos dels
jugadors.?

Les relacions laborals dins dels esports professionals son
Uniques i complexes atés que els treballadors (esportistes i
entrenadors) operen amb contractes que tenen una base en
la participacié en una entitat associativa o en un collectiu
social i @ més hi intervenen en gran mesura els convenis col-
lectius on poden haver-hi organismes com les federacions
esportives, unidé d’esportistes o sindicats d’esportistes, les
lligues i I'associacié de les entitats o empreses esportives.
Aquests acords i contractes generals s’apliquen o actuen
a més a més dels contractes individuals establerts directa-
ment entre I'esportista o entrenador i la seva empresa/club.
Els treballadors (esportistes i entrenadors) també estan obli-
gats a complir amb les normes i regulacions de la federacio
esportiva que, en certes circumstancies, arriben a contradir
els acords associatius i convenis collectius o els contractes
individuals dels jugadors.® Per tant, podem dir que les relaci-
ons laborals dins dels esports professionals es diferencien de
la resta per la forma en qué es regulen ja que deriven d’una
combinacié d’autoregulaci6 feta per les federacions esporti-
ves a les que s’afegeixen els acords contractuals individuals.

2 The Economic and Legal Aspects of Transfers of Players / KEA - CDES. - 2013. - 342 p. - P. 1.
= Wong G.M. Essentials of Sports Law, Fourth Edition. - Denver: Paeger, 2010. - 899 p. - P. 515.
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A significant factor affecting labor relations in
professional sports is that these relations have
a unique nature. This uniqueness is determined
firstly by the fact that union members (athletes
or coaches) protect their personal rights by rules
of labor law, whereas members of a sports team
fall within procedural rules of sports federations;
and secondly, by the fact that one sports team it-
self by itself cannot manufacture a final product
of its work, moreover, it is difficult to identify such
product.*

In terms of an ordinary employer, employees
are interchangeable and have relatively similar
skills. Employees in professional sports (i.e. ath-
letes and coaches) are not interchangeable for
employers and do not possess the same skills.®

However, employment contracts with profes-
sional athletes and coaches contain provisions
typical just for labor law. For example, they in-
clude provisions on labor function of the em-
ployee, on his subordination to the employer.
Provisions on the term of contracts are specific
as well, as such employment contracts are fixed-
term ones, as well as provisions on termination of
labour relations establishing the amount of com-
pensation for contract termination by the will of
the employer.®

All this leads to specific labor regulations in the
field of professional sports.

Il. Transfers, concept and features

The specific mechanism of transfer of sportsmen
from one club to another originally started as a cus-
tom in the world sports practice. However, during the
recent century it was formed by the regulation norms
of some non-governmental organizations.

The word “transfer” itself is not always applied.
It is often substituted by the word “transition”. On
the international level, it is necessary to distinguish
the following types of transfers: transfers between
the clubs of different countries, between the foreign
clubs of one and the same country and the transfer

Un factor significatiu que afecta les relacions laborals en
els esports professionals és el fet que aquestes relacions te-
nen una naturalesa Unica que ve determinada: primer, pel fet
que els membres del sindicat (esportistes o entrenadors) pro-
tegeixen els seus drets personals amb les normes de la llei
laboral, mentre que els membres d’un equip esportiu han de
tenir en compte, també, les normes organitzatives de les fe-
deracions esportives de la competicio; i en segon lloc, pel fet
que un equip esportiu per si sol no pot fabricar un producte
final de la seva feina, necessita uns altres equips esportius
per poder completar el producte del mercat, a més a més
que no és facil identificar el producte resultant en si mateix.*

Si parléssim d’un ocupador tradicional, estariem dient que els
treballadors serien intercanviables i tots ells poden presentar ha-
bilitats relativament similars. En canvi els treballadors de I'esport
professional (esportistes i entrenadors) no soén intercanviables
per part dels ocupadors i no posseeixin les mateixes habilitats.>

Pero també és cert que els contractes de feina amb es-
portistes i entrenadors professionals contenen regulacions
que son tipiques de les relacions laborals generals. Per exem-
ple, inclouen disposicions sobre quina és la funcié laboral del
treballador, i la seva subordinacié a I'ocupador. Les disposici-
ons sobre els terminis de vigéncia dels contractes a I'esport
sén també especifiques, ja que aquests contractes de feina
son sempre a termini fix aixi com les disposicions relatives
a l'acabament de les relacions laborals que estableixen I'im-
port de la indemnitzacié per acabament del contracte per vo-
luntat unilateral de I'ocupador.®

Tot aixd comporta I'existéncia de regulacions laborals es-
pecifiques en el camp dels esports professionals.

Il. Traspassos, concepte i caracteristiques

El mecanisme especific de traspas d’esportistes d’un
club a un altre deriva d’'un costum estés en la practica de
I'esport mundial. No obstant aixd durant el segle passat s’ha
conformat per les normes de regulacio d’algunes organitza-
cions no-governamentals.

No sempre es fa servir la paraula “traspas”. Freqlent-
ment se substitueix per la paraula “transferéncia”. A nivell in-
ternacional s’ha de diferenciar entre els tipus de traspassos
seglents: traspassos entre clubs de diferents paisos, entre
clubs d’'un mateix pais i el traspas d’un esportista d’'un equip

4 Griffith C.C. The impact of labor law on professional sports // American Bar Association // <http://www.ccgpa.com/fimpactlaborSports.htmI>.
5 Feldman G. Antitrust Versus Labor Law in Professional Sports: Balancing the Scales after Brady v. NFL and Anthony v. NBA // University of California,

Davis, Law Review. - 2012. - Vol. 45. - Ne 4. - P. 1221-1300. - P. 1236.

6 Turlan F., Schnee T., Gomez Abeilleira F., Macmillan R., Provenzali P., Middlemas J. Study on the legal framework on employment contracts in 4 EU
Member States (Germany, Spain, Great Britain and lItaly) for sport workers not being professional sportsmen and -women / Planet Labor // <http://
www.cebre.cz/dokums_raw/planet_labor_study.pdf>. - 38 p. - P. 22-23. 13.01.2014
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of a sportsman from one national team to another
connected with changing the citizenship.

Nowadays the transfer systems differ depending
on the kind of sport and the nature of the transfer.
Very often difficult situations are caused exactly by
the varied rules. Such disputes are subject to settle-
ment by the international federations of a particular
kind of sport. The main approaches to the concept
of transfer are the following. Firstly, it is the em-
ployment legislation approach, viewing transfer as
a fact of changing the employer by the sportsman.
In this case, the main subject is the labour relations
between the sportsman and the former club, as well
as the terms of the new employment agreement.
However, another transfer system is more common.
It is connected with the execution of the rights for
the sportsman on the basis of the agreement with
the club. This approach views a sportsman as a
product for which multimillion sums of money are
being paid by one club to the other, from which the
players normally get nothing.” Both of these basic
approaches exist in sports nowadays.

A transfer of athlete or coach is his transition
from one sports club, with which he signed a con-
tract, to another sports club that pays cash compen-
sation in favor of the former club.

The Court of Arbitration for Sport in Lausanne
has identified the following essential terms of the
contract on the transfer of a professional athlete
between professional sports clubs:®

1) the consent of the sports club of the player
on early termination of the contract with the
player;

2) the will and consent of the other sports club
to acquire the rights to that player;

3) the consent of the player to move from one
sports club to another;

4) the price or the cost of transfer.

Free movement of players from one employer to
another is restricted under transfer rules with a view
to maintaining fair and balanced competition, as
well as fair sporting events.®

nacional a un altre equip nacional vinculat al canvi de nacio-
nalitat.

Avui en dia els sistemes de traspassos varien depenent
del tipus d’esport i la naturalesa del traspas. Les situacions
complicades que es presenten son freqiientment causades
precisament per les diferents normes aplicables i la dife-
réncia de naturalesa d’aquestes. Aquestes disputes les re-
solen les federacions internacionals de I’esport en questio.
Els principals enfocaments que es poden fer del concepte
de traspas poden ser els seglients: Primer, un enfocament
basat en la legislacio de contractacié que veu el traspas
com un canvi d’ocupador per a I'esportista. En aquest cas,
el tema principal son les relacions laborals entre I'esportis-
ta i el club anterior, a més, dels termes previstos en el nou
acord de contractacio. Pero hi ha un altre tipus de sistema
de traspas que és més comu: el que esta vinculat amb I'exe-
cuci6 dels drets de I'esportista sobre la base de I'acord amb
el club. Aquest enfocament veu un esportista com un produc-
te pel qual es paguen sumes multimilionaries d'un club a un
altre, dels quals els jugadors molts cops acaben no rebent
res.” Aquests dos enfocaments continuen existint en els es-
ports avui en dia.

Un traspas d’esportista o entrenador és la seva transicio o
el seu canvi d’un club esportiu a un altre. Canvia d’'un primer
club amb el qual ha signat un contracte a un altre club esportiu
gue paga una compensacié monetaria a favor del club anterior.

El Tribunal d’Arbitratge de I'Esport de Lausana ha se-
nyalat els termes o conceptes essencials que deriven d’un
contracte de traspas d’un esportista professional entre dos
clubs esportius professionals:®

1) El consentiment del club esportiu del jugador en re-
laci6 amb la finalitzacié anticipada del contracte que tenia
amb el jugador;

2) La voluntat i el consentiment de I'altre club esportiu
d’adquirir els drets d’aquell jugador;

3) El consentiment del jugador de moure’s d’un club es-
portiu a un altre;

4) El preu o cost del traspas.

El lliure moviment de jugadors d’un ocupador a un altre
esta restringit a les normes de traspas per tal de mantenir
la competicio equilibrada i justa i fer que els esdeveniments
esportius siguin més justos.®

7 Alekseev S.V. International sports law. Textbook / Alekseev S.V. - M.: Legislation and right, YuNITI-DANA, 2008. -895p.

8 CAS 201 1/A/2356 SS Lazio S.p.A. v. CA Vclcz Sarsficld & FIFA.

9 The Economic and Legal Aspects of Transfers of Players / KEA European Affairs - The Centre for the Law and Economics of Sport. - January 2013. -

342p.-P 1.
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Transfers of professional players are regulated by
a complex set of regulations established by sports
organizations. Rules are subject to a large degree of
standardization at international level through inter-
national non-governmental sports institutions. The
above-mentioned standardization is made in order to
promote international transfers of professional ath-
letes.1©

For example, there are unified FIFA regulations
concerning the transfer of professional footballers,
which are applied worldwide.

Transfer systems of professional athletes and
coaches may vary depending on the type of sport,
but they all share some common features. Essen-
tially, the rules of transfer of athletes set mandatory
procedures for player’s registration in a particular
sports club when entering into it. Such registration
allows the athlete to play for a certain club, and if a
club wants to hire this player, it has to pay to another
club a transfer fee in order to register the player at
this club.

Although in general, the rules of transfer of ath-
letes concern relations between different sports
clubs, and at first glance do not affect labor and
sporting relations of athletes and coaches directly
with sports clubs, we can say that they affect the
ability of players related to their employment, as well
as the conditions under which they are invited to join
in labour and sporting relations. System of transfer
rules of professional players can limit their ability to
move to a particular sports club at their own wish,
if it is not possible to negotiate the cost of transfer
with jt.**

Transfer rules in some way derogate from normal
employment practices, as they significantly limit the
freedom of sportsmen to move from one employer to
another.t?

Thus, we can say that the athletes are limited to
freely dispose of their ability to work and to choose
the type of activity, as well as the employer. Moreo-
ver, the high transfer fee may influence further
salary of the athlete.3

In the USA, the players during many years were
not allowed to change the sports teams because

Els traspassos de jugadors professionals estan regulats
per un conjunt de normes complexes que estableixen les
organitzacions esportives. La normativa esta subjecta a un
gran grau d’estandarditzacié en I'ambit internacional a tra-
vés d’institucions esportives no governamentals internacio-
nals. Lestandarditzaciéo esmentada es va fer amb la finalitat
de promoure els traspassos internacionals d’esportistes pro-
fessionals.’©

Per exemple, hi ha regulacions unificades de la FIFA so-
bre el traspas de jugadors professionals de futbol, que s’apli-
quen a tot el moén.

Els sistemes de traspassos d’esportistes i entrenadors
professionals poden variar en funcié del tipus d’esport pero
tots comparteixin algunes caracteristiques comunes. Es-
sencialment, les regles de traspas d’esportistes estableixen
uns procediments obligatoris a fi i efecte de poder registrar
el jugador per un club esportiu en concret Aquest registre
permet a I'esportista competir per un determinat club i si un
altre club vol contractar-lo, ha de pagar una quota de traspas
al club d’origen per tal de registrar el jugador al club de des-
tinacio.

Tot i que en general les normes de traspas d’esportistes
concerneixen les relacions entre dos clubs esportius diferents
i que a primera vista no afecten les relacions laborals i espor-
tives directes dels esportistes i entrenadors amb els clubs es-
portius, podem dir que si afecten la seva capacitat individual
o llibertat en relaci6 amb la seva capacitat per decidir el lloc
d’ocupacio, i també incideixen en les condicions sota les quals
estan convidats a vincular-se a les relacions esportives i labo-
rals. El sistema de normes de traspas per jugadors professio-
nals pot limitar la seva capacitat o llibertat de canviar a un club
esportiu en concret quan ho desitgen, en el supdsit que no sigui
possible negociar el cost de traspas amb el club en questio.'

Les normes de traspas d’alguna manera deroguen els
sistemes normals de contractacio, ja que limiten significati-
vament la llibertat dels esportistes per canviar d’'un ocupa-
dor a un altre.*?

Per tant, podem dir que els esportistes estan limitats a I’ho-
ra d’exercir lliurament la seva capacitat o llibertat individual
per treballar, per escollir el tipus d’activitat, i també per escollir
I'ocupador. Cal afegir també que una alta quota de traspas pot
influir de manera determinant en el sou de I'esportista.'®

Als Estats Units, durant molts anys, els jugadors no po-
dien canviar d’equip esportiu a clausula d’'una clausula que

10 The Economic and Legal Aspects of Transfers of Players / KEA European Affairs - The Centre for the Law and Economics of Sport. - January 2013. -

342p. - P. 1.

11 Beloff M.J., Kerr T., Demetriou M. Sports Law. - Oxford: Hart Publishing, 1999. - 320 p. - P. 68.
12 The Economic and Legal Aspects of Transfers of Players / KEA European Affairs - The Centre for the Law and Economics of Sport. - January 2013. -

342 p. - P. 20.

13 Beloff M.J., Kerr T., Demetriou M. Sports Law. - Oxford: Hart Publishing, 1999. - 320 p. - P. 68.
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of reservation in the employment contract which
prohibited playing for other sports clubs, as well as
other constraints. As a result of this the salary of the
players remained stable for a long time. One of the
results of collective negotiations between employers
and athletes was provision of wider opportunities for
the athletes to move from team to team, and there-
fore higher salary. Athletes sought to freely dispose
of their abilities to work for fair market compensa-
tion. Currently in the USA, a rule of “free agent” is
widely used. Sports federations or leagues them-
selves establish rules for the athlete to achieve such
status, which gives him the opportunity to consider
various proposals from a number of sports clubs at
the same time and to set the price that clubs are
willing to pay for him.*

Systems of transfer payments for the transfer of
players are extremely common worldwide. Typically,
they are implemented on the basis of the rules of
a sports league or a governing body. The rationale
for the establishment of such payment is to provide
compensation to the sports club for training of ath-
lete and his professional development.®

Transfer fee for the transfer of professional
athlete is a payment made by one club to another
on the basis that a particular player is released to
play with the paying club. Such payments are often
classified as income of sports clubs, because they
constitute a payment made in the course of carrying
on the club business.®

One of the main defining aspects which affect
the size of the transfer payment is a combination of
abilities of the athlete that play a crucial role in de-
termining his relative value.*’

There are two types of financial indemnities re-
lated to transfers: fee for an early termination of
an employment contract between professional ath-
lete and a sports club without any just cause; and
a fee to compensate clubs for the training of the
player.

As it was already mentioned, the regulation of
transfers of athletes and coaches at the national
level, as well as internationally, is mainly effect-
ed through relevant regulations of sports federa-
tions.

hi havia en el contracte laboral que prohibia jugar per a al-
tres clubs esportius, a més d’altres limitacions. Com a con-
sequeéncia el sou dels jugadors va ser estable durant molt
de temps. Un dels resultats de les negociacions col-lectives
entre els ocupadors i els esportistes va ser la de donar
més oportunitats als esportistes per moure’s d’un equip a
un altre, i per tant, d’obtenir sous més alts. Els esportistes
buscaven fer valer les seves capacitats i obtenir una remu-
neracid justa de mercat. Actualment als Estats Units, la re-
gla o concepte “d’agent lIliure” s’utilitza ampliament. Les
federacions esportives o lligues estableixen regles per tal
que l'esportista pugui aconseguir aquest estatus, i donar-li
I'oportunitat de poder considerar diverses propostes que
provinguin de clubs esportius diferents al mateix temps i
d’establir el preu que els clubs estan disposats a pagar per
|’esportista.'*

Els sistemes de pagaments pel traspas de jugadors son
extremadament comuns arreu. Normalment estan imple-
mentats a base de regles que emet una lliga esportiva o una
entitat que governa un esport. La rad per I'establiment d’un
pagament és per proporcionar una compensacio al club es-
portiu per a I'entrenament de I'esportista i per al seu desen-
volupament professional.*®

La quota del traspas d’un esportista professional sera el
pagament realitzat per un club a un altre basant-se en el fet
que un jugador concret és alliberat per poder jugar amb el
club pagador. Aquests pagaments sovint es classifiquen com
a ingressos per als clubs esportius, perqué constitueixen un
pagament realitzat en el curs de la realitzacio del negoci del
club.16

Un dels principals aspectes definidors que afecten la
quantitat del pagament pel traspas és la combinaci6 de les
habilitats especifiques de I'esportista que juguen un paper
crucial en la determinacié del seu valor relatiu.*”

Hi ha dos tipus d’'indemnitzacions financeres relacionades
amb els traspassos: la quantitat a pagar per la finalitzacié abans
d’hora d’un contracte de treball entre I'esportista professional
i un club esportiu quan no hi ha una causa justificada per a la
finalitzacio anticipada del contracte, i també una quantitat de-
terminada per compensar els clubs per la formacié esportiva del
jugador.

Com ja s’ha esmentat les regles dels traspassos dels es-
portistes i entrenadors a nivell nacional, a I'igual que a nivell
internacional, estan totalment condicionades per les regula-
cions rellevants de les federacions esportives.

14 Thornton PK. Sports law. - Boston: Jones and Bartlett Publishers, 2011. - 823 p. - P. 213.

15 Beloff M.J., Kerr T., Demetriou M. Sports Law. - Oxford: Hart Publishing, 1999. - 320 p. - P. 68.

16 Healey D. Sport and the Law. Third edition. - Sydney: University of New South Wales Press, 2005. - 202 p. - P. 155.

17 The Economic and Legal Aspects of Transfers of Players / KEA European Affairs - The Centre for the Law and Economics of Sport. - January 2013. -

342p. - P 4.
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However, sports federations cannot accept any
rules of transfer of professional athletes and coaches
without limit. For example, EU legislation provides for
impossibility to restrict freedom of movement of ath-
letes (in accordance with Articles 45, 49 and 56 of
the Treaty on the Functioning of the European Union),
the impossibility to limit the rights of sports clubs to
compete freely in the labor market (in accordance
with Articles 101 and 102 of the Treaty on the Func-
tioning of the European Union), and the impossibility
to excessively restrict the rights of athletes to work.8

In its decision on the famous Bosman case Euro-
pean Court of Justice concluded that Article 45 of the
Treaty on the Functioning of the European Union pre-
vents the application of the rules under which a profes-
sional footballer who is a national of a Member State
of the European Union, after expiration of his employ-
ment contract with a sports club can not be hired by
another sports club of a Member State of the Euro-
pean Union, except as with compensation for the trans-
fer. The Court pointed out that such rules impede the
freedom of movement of the athletes as employees,
and that Article 45 of the Treaty on the Functioning
of the European Union prohibits the use of measures
that could put EU citizens at a disadvantage when they
wish to carry out their economic activities on the terri-
tory of another Member State of the European Union.

Decision of the Court of the European Union on
the Bosman case is important, because it has had a
decisive influence on solving the issue of the legality
of the system of transfers in principle and, according-
ly, on the system of transfers of professional players
not only in the European Union, but also worldwide.*®

This decision was also of importance by strengthening
the guarantees of social rights of professional athletes.

Speaking about the national legislations of the
states concerned, the degree of state intervention
in the regulation of transfers in professional sports
can be considered as relatively high, but at the
same time, such an intervention is limited mainly to
the regulation of transfer fees and labor relations
between sports clubs and athletes.?°

For example, in Russia there is no concept of
transfer neither in the Labour Code of the Russian
Federation, nor in the Federal Law «On Physical

Pero, les federacions esportives no poden acceptar
regles de traspas d’esportistes i entrenadors professio-
nals sense cap limit. Per exemple, la legislacié europea
estableix la impossibilitat de restringir la llibertat de mo-
viment d’esportistes (d’acord amb els articles 45, 49 i 56
del Tractat sobre el Funcionament de la Unié Europea),
la impossibilitat de limitar els drets dels clubs esportius
de competir lliurament en el mercat laboral (d’acord amb
els articles 101 i 102 del mateix Tractat) i la impossibi-
litat de limitar excessivament el dret dels esportistes a
treballar.®

El Tribunal de Justicia de la Uni6é Europea, en la seva deci-
si6 sobre el famos cas Bosman, va concloure que I'article 45
del Tractat sobre el Funcionament de la Uni6é Europa impedia
I'aplicacié de les regles sota les quals un jugador de futbol
professional que és d’una nacionalitat d’'un estat membre
de la Unié Europea, després d’expirar el seu contracte labo-
ral amb un club esportiu no pot ser contractat per un altre
club esportiu d’un Estat Membre de la Unié Europea, excep-
te amb una compensacié economica derivada d’un traspas.
El tribunal va demostrar com aquestes normes impedien la
lliure circulacié d’esportistes com a treballadors, i que I'arti-
cle 45 del Tractat sobre el Funcionament de la Uni6 Europea
prohibeix mesures que podrien posar ciutadans europeus
en desavantatge quan volen exercir les seves activitats eco-
nomiques en el territori d’'un altre Estat membre de la Uni6
Europea.

La decisié del Tribunal de la Unié Europea sobre el cas
Bosman va ser molt important, ja que va tenir una influéncia
decisiva per resoldre, en principi, el problema de la legalitat
del sistema de traspassos i, com a conseqliéncia, sobre el
sistema de traspassos de jugadors professionals no tan sols
dins de la Uni6é Europea, sind també a nivell mundial.*®

La decisi6 també va ser important per reforcar les garan-
ties dels drets socials dels esportistes professionals.

Si ens referim a les legislacions nacionals dels estats
implicats, pot considerar- se que el nivell d’intervenci6 dels
estats en la regulacio6 dels traspassos a I'esport professional
és relativament alt, pero també cal dir que aquesta interven-
ci6 es limita, principalment, a regular I'import del traspas i
les relacions laborals entre els clubs esportius i els espor-
tistes.?°

Si posem com a exemple Russia hem de dir que no hi ha
regulacio dels traspassos ni al Codi laboral de la Federacio
Russa, ni a la Llei federal “sobre cultura fisica i esports”.

18 Beloff M.J., Kerr T., Demetriou M. Sports Law. - Oxford: Hart Publishing, 1999. - 320 p. - P. 69.
19 Gardiner S., James M., O’Leary J., Welch, R., Blackshaw I., Boyes S., Caiger A. Sports law. Second Edition. - London: Cavendish Publishing Limited,

2001. - 863 p. - P. 46.

20 The Economic and Legal Aspects of Transfers of Players / KEA European Affairs - The Centre for the Law and Economics of Sport. - January 2013. -

342p.-P.2.
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Culture and Sports». Instead, they use the term
“transition”. Article 348.4 of the Labour Code of the
Russian Federation regulates the temporary transi-
tion of the athlete to another employer. For coaches,
this rule is not applicable. The article defines the
conditions of temporary transition of athletes:

* when the employer is unable to provide partici-
pation of the athlete in sporting events;

* by agreement between the initial and future
employers;

e with the athlete’s written consent;

e for a period of up to one year.

At the time of such transition, the original em-
ployment contract is suspended, and after the move-
ment the contract is renewed.

In fact, the Labour Code of the Russian Federa-
tion contains the wording of the “lease” of players. In
Russia, permanent transitions (transfers) are usually
drawn by means of an employment contract with a
condition precedent.

But with such contractual relationships the clubs are
not protected from the possibility of the athlete’s waiver
to perform his obligations under the transition and the
claim for recovery of damages for the transfer. Thus, the
Supreme Court of Russian Federation by its decision of
February 18, 2008 on case number 4-B09-54 of the
State Institution of Moscow region «Volleyball center of
Moscow region» to N.A. Safronova about claiming cash
payments in connection with refusal of transition (trans-
fer) of the player refused the volleyball center to recover
such payment. The Court pointed out that the employ-
ment relationship occurs on the basis of free and volun-
tary agreement of both parties to the employment con-
tract, and one of the main features of the employment
relationship is that the employee performs his work ac-
cording to the duties set by the employer. Since the ath-
lete did not come to work, her employment contract with
condition precedent was canceled. Therefore, the fact of
the contract itself could not lead to the obligation of the
employee to make compensation payments provided by
the contract in favour of the employer.

The athlete had the right not to proceed with the
work, while not paying compensation to the club for
her refusal.

Some researchers say that the system of trans-
fers serves as «a powerful mechanism for the distri-
bution of wealth» between sports clubs.?*

En canvi, si s’utilitza el concepte de “transferéncia tempo-
ral-préstec”. Larticle 348.4 del Codi laboral de la Federacio
Russa regula la transferéncia temporal d’un esportista cap
a un altre ocupador. Aquesta norma no és aplicable als en-
trenadors. L'article defineix les condicions de la transferéncia
temporal dels esportistes:

e Quan I'ocupador és incapac de proporcionar més par-
ticipacio de I'esportista als esdeveniments esportius;

e Per acord entre els ocupadors inicials i finals;

* Amb el consentiment per escrit de I'esportista;

e Per un periode maxim d’un any.

Mentre esta vigent la transferéncia temporal (préstec), el
contracte laboral original queda suspeés i un cop finalitza es
torna a reactivar.

De fet, el Codi laboral de la Federaci6 Russa conté la
paraula “lloguer” de jugadors. A Russia, les transferéncies
permanents (traspassos) les podem trobar, normalment,
regulades en el marc d’un contracte laboral com a clausula
prefixada.

Perd amb aquest tipus de relacions contractuals els
clubs no estan protegits de la possibilitat que I’'esportista re-
nunci a complir les seves obligacions en virtut de la transfe-
réncia i de reclamar danys i perjudicis pel traspas. Per tant,
el Tribunal Suprem de la Federacié Russa amb la seva deci-
si6 del 18 de febrer de 2008 amb el nimero de cas 4-B09-
54 de I'Institut de la regio Estatal de Moscou “centre de Vo-
leibol de la regié de Moscou” contra N. A. Safronova sobre la
reclamacié de pagaments en metallic lligats a la negaci6 de
la transferéncia (traspas) de la jugadora va negar al centre
de voleibol recuperar una part del pagament. El Tribunal va
assenyalar que la relacié contractual operava sobre la base
d’un acord voluntari i lliure d’ambdues parts en el contracte
laboral, i que una de les caracteristiques principals de la re-
laci6 de contractacio és que el treballador fa la feina d’acord
amb les obligacions que estableix I'ocupador. Com que I'es-
portista no va anar a treballar, el seu contracte laboral que
contenia una clausula de compensacié va ser considerat
extingit. Per tant, com el contracte havia quedat extingit no
obligava a la treballadora a fer efectiva la compensacié prefi-
xada a |'ocupador.

Lesportista tenia el dret de no continuar amb la feina,
sense haver de pagar compensacié al club per la seva ne-
gacio.

Alguns investigadors diuen que el sistema de traspassos
serveix com un “instrument poderés per a la distribucio de
riqguesa” entre clubs esportius.?*

21 Lee M. A game of two halves: putting the boot in // New Statesman and Society. - 1995. - Ne 27.
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Transfer rules in professional sports also affect
the regulation of the training of young athletes.??

The problem of the legal nature of the sportsmen
transfer has been frequently discussed in numerous
existing research publications. However, almost all of
the authors encountered the crucial impossibility to fit
the sports transfer within the Procrustes bed of only
the Civil code (because it is neither finance lease (leas-
ing) nor the factoring or any other civil law agreements
in a pure state, and the revenues of the sports clubs
from the transfers cannot be considered revenues from
sales of goods (works, services). It is impossible also
to fit the sports transfer within the norms of the labour
legislation (because it is not a temporary transition to
another job, to similar position of to another employer).

We think that the peculiarities of the legal na-
ture of the sports transfer are determined by the fo-
llowing:

* by the complicated correlation and interaction of
the legal norms (again, we mean the complicated
relation of the employment laws and sometimes
of the civil laws) and the norms of the over legal
regulation in sports (the self-regulation of sports
organizations) - lexsportiva (we would like to
note that in most countries exactly the lexspor-
tiva takes precedence over the norms stipulated
by the state, all the more, such cases are few,
mainly in respect of professional footballers);

* by the specificity of the sports labour product
of a professional player on the basis of pecu-
liar sports transfer agreement.

We shall further review regulations relating to
the transfer of athletes adopted by international and
national sports organizations using the example of
football, hockey, and International Ice Hockey Fe-
deration and Luxembourg Martial Arts Federation.

Ill. Football

Transfer of footballers between the clubs of one
and the same national association is regulated by
special regulations established by the appropriate
association. Besides, the regulations of the national
associations shall take into account the following
FIFA Regulation principles:

Les regles de traspas en esports professionals també
afecten la regulacié de la formacié dels esportistes joves.??

El problema de la naturalesa legal del traspas d’es-
portistes ha estat freqientment debatuda en nombroses
publicacions de recerca. Perd quasi tots els autors s’han
trobat amb la impossibilitat d’incloure el traspas espor-
tiu dins del marc normatiu propi del Codi civil (ja que no
és ni arrendament financer ni prestacio de serveis, ni
qualsevol altre acord civil en estat pur, i els ingressos
dels clubs esportius dels traspassos no poden ser consi-
derats ingressos per la venda de béns (feines, serveis).
Es també impossible d’incloure el traspas esportiu dins
de les normatives de la legislacio laboral (perqué no és
una transicié temporal a una altra feina, a un lloc similar
0 a un nou ocupador).

Pensem que les peculiaritats de la naturalesa legal del
traspas esportiu les determinen les caracteristiques se-
glents:

e La correlacio i interaccid6 complexa entre normatives
legals (de nou ens referim a la relacié complexa entre
lleis laborals i a vegades lleis civils) i les normes que
regulen especificament els esports (la regulacioé propia
de les organitzacions esportives) - Llei esportiva. (Ens
agradaria assenyalar que en la majoria de paisos preci-
sament la Llei esportiva té prioritat sobre la normativa
estipulada per I'estat, encara que aquests casos sén
pocs, principalment pel que fa els jugadors de futbol
professional)

* 'especificitat del producte esportiu laboral d’un juga-
dor professional bassat en la peculiaritat de I'acord de
traspas esportiu.

A continuaci6 presentem diverses regulacions relaciona-
des amb el traspas d’esportistes que adopten les organitzaci-
ons esportives internacionals i nacionals, fent servir I'exemple
del futbol, I'hoquei, la Federaci6 Internacional de Patinatge
sobre Gel i de la Federacié d’Arts Marcials de Luxemburg.

Ill. Futbol

El traspas de jugadors de futbol entre clubs d’una
mateixa associacié nacional esta regulat per normes
especials establertes per I'associacid pertinent. A part
d’aixo, les regulacions de les associacions nacionals tin-
dran en compte els principis reguladors de la FIFA se-
guents:

22 Tphe Economic and Legal Aspects of Transfers of Players / KEA European Affairs - The Centre for the Law and Economics of Sport. - January 2013. -

342p. - P 1.
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1) observation of the contracts by the parties;

2) possibility to cease a contract in case of a jus-
tified reason without legal consequences;

3) possibility to cease a contract upon a foot-
baller’s request in case of a justified reason in the
sphere of sports;

4) impossibility to cease a contract within the
sports season;

5) obligation to pay compensation in case of
ceasing a contract without a justified reason;

6) obligation to apply sports sanctions to the
party which ceased a contract without a justified
reason.

In case the transfer of a professional is per-
formed before the terms of their contract expire, any
club, which contributed to their study and training,
shall get a proportion of the compensation paid to
the former club (solidarity contribution).

This instrument was introduced by FIFA exactly
to encourage the interest of youth teams and sports
schools in preparation of well-trained players. Figura-
tively, the Federation is actually establishing an addi-
tional bonus for the youth coaches, which will directly
depend on the results of their work.

In the decision of February 21, 2006, the FIFA
Chamber for resolution of disputes discussed the
issue of solidarity payment calculation.

On September 28, 2006, the FIFA Chamber for
resolution of disputes came to a decision concerning
the calculation of solidarity contribution amount to be
paid by the new club to the former club for which the
sportsman has been playing not less than one year.
By making this decision, the Chamber conformed to
Chapter 1 of Supplement 5 of the FIFA Regulations,
which that in case the footballer has played for
the club less than one year the solidarity payment
amount is to be calculated proportionally. The sum
of the transfer coordinated by the clubs made up
3 500 000 euro. Thus, 2.5% of the total amount of
the solidarity payment counted 4 375 euro.

Speaking about transfers we cannot but mention
the online-system for players established by the FIFA
named Transfer Matching System (TMS). The sys-
tem is supposed to prevent the clubs from perform-
ing back-door actions and delaying transfers of the
players till the last minute of the transfer window,
as well as from laundering of money. The system is
thought to defend young players and to make trans-
fers clearer.

1) Observaci6 dels contractes per les parts;

2) Possibilitat de finalitzar anticipadament un contracte
en el cas que hi hagi una raé justificada sense consequéen-
cies legals;

3) Possibilitat de finalitzar anticipadament un contrac-
te a peticié del futbolista en el cas d’una rad justificada en
I’ambit de I'esport;

4) Impossibilitat de finalitzar anticipadament un contrac-
te durant la temporada esportiva;

5) Obligacié de pagar una compensacio en el cas d’aca-
bar un contracte sense raé justificada;

6) Obligacio d’aplicar les sancions esportives a la part
que trenca un contracte sense causa justificada.

En el cas que el traspas d’un professional es realitzi
abans de la finalitzacié pactada del contracte qualsevol club
que hagi contribuit a la seva formacié i entrenament, rebra
també una proporcié de la compensacio pagada al club ante-
rior (contribuci6 solidaria).

Aquest instrument va ser introduit per la FIFA per enco-
ratjar els interessos dels equips formadors de joves i escoles
esportives en la preparacio de jugadors ben entrenats. Figu-
rativament, la Federaci6 esta realment establint una bonifi-
cacié addicional per als entrenadors dels joves esportistes,
que dependra directament dels resultats de la seva feina.

En la resolucio del 21 de febrer de 2006, la Cambra de
Resoluci6 de Disputes de la FIFA va discutir la qliestio del cal-
cul del pagament solidari.

El 28 de setembre de 2006 (32), la Cambra de Resolu-
ci6 de Disputes de la FIFA va arribar a una decisié sobre el
calcul de la contribucié solidaria que el club nou hauria de
pagar al club anterior quan I'esportista hagi jugat no menys
d’un any en aquell club. La Cambra de Resolucié de Dis-
putes, d’acord amb el que preveu el capitol 1 de I’Annex
5é de les Regulacions de la FIFA, va considerar que en el
suposit que el futbolista hagués jugat pel club un periode
inferior a I'any, I'import de la compensacié per la solida-
ritat havia de ser calculat proporcionalment. La suma del
traspas coordinat entre clubs era de 3.500.000 euros. Per
tant, 2,5% de I'import total del pagament solidari consistia
en 4.375 euros.

En relaci6 amb els traspassos, no podem oblidar d’es-
mentar el sistema d’inscripcié de jugador en linia (online,
Internet) establert per la FIFA que s’anomena Transfer
Matching System (TMS). El sistema esta destinat, en teoria, a
prevenir que els clubs puguin realitzar maniobres per darrere
i endarrerir el traspas dels jugadors fins a I'Gltim minut del
periode de traspas, a més de prevenir el blanqueig de diners.
El sistema esta pensat per defensar els jugadors joves i fer
que els traspassos siguin més transparents.
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The main peculiarity of the system is that as soon
as the transfer window is closed, the system itself
will be closed, after which it will be impossible to
make any transactions.

IV. Hockey

The regulations of the international transfers of
the International Ice Hockey Federation (IIHF) play-
ers was originally understood as guideline for ad-
ministration and management control of the trans-
fer process, particularly in respect of the European
countries. The Regulations also include the con-
cept of the International Transfer Card, describes
the transfer process distinguishing terminable and
termless transfers, as well as stipulates sanctions
for breaking the established rules. In comparison
with the previous edition of the Regulations, the
latest edition makes the rules in many cases stric-
ter. Thus, the old rules stipulate that the player
could cease the contract with the club and imme-
diately start playing for another team without en-
countering any serious sanctions.

The present rules stipulate that the player, which
broke obligations of the acting contract, will be au-
tomatically disqualified for four months and will not
be able to take part in official meetings. The hockey
player can get a longer disqualification in case the
IIHF considers it necessary. However, the total dis-
qualification period shall not exceed 6 months.

Speaking about the regulation of the National
Hockey League (NHL) we would like to note the
well-known “Kovalchuk’s case” by the transfer of
the player to “New Jersey”. The thing is that the col-
lective labour agreement includes a rather loose
term “cap circumvention” which can be translated
as “bypass” of the maximum salary rate. In the re-
sult, the NHL stated that Kovalchuk really wants
and is able to play in the NHL till the age of 44.
However, the 17-year contract was considered to
fall within the abovementioned “cap circumven-
tion”. On this ground, the NHL refused to register
the signed contract and the agreement was conse-
quently concluded for a shorter period of time and
smaller amount.

V. International Ice Hockey Federation

In 2013, International Ice Hockey Federation
(IIHF) has issued “2014 International Transfer

La principal peculiaritat del sistema és que tan aviat com
el periode de traspas acaba, el sistema en si mateix queda
clos, de manera que sigui impossible fer qualsevol transaccio
posterior al tancament.

IV. Hoquei

Les regulacions dels traspassos internacionals de ju-
gadors en el marc de la Federacié Internacional d’Hoquei
sobre Gel podem dir que en el seu inici eren enteses com
unes directius per a I'administracié i control de gestié so-
bre el procés de traspas, particularment per als paisos
europeus. Actualment aquestes regulacions també inclo-
uen el concepte de la Targeta de Traspas Internacional,
que descriu el procés de traspas, distingint entre tras-
passos rescindibles i permanents; també preveuen les
sancions aplicables en el cas de trencar les normes es-
tablertes. En comparacié amb |'edici6 prévia de la norma-
tiva, a I'Gltima edicio les regles sén en molts casos més
estrictes, atés que les regles antigues estipulaven que el
jugador podia acabar el contracte amb el club i comencar
a jugar immediatament per I'altre equip sense rebre cap
sancio seriosa.

Les normes actuals estipulen que el jugador que trenqui
les obligacions del contracte vigent, sera automaticament
desqualificat durant 4 mesos i no podra participar en encon-
tres oficials. El jugador d’hoquei pot ser sancionat amb una
desqualificacié6 més llarga en el cas que la IIHF aixi ho con-
sideri, perd en qualsevol cas, el periode de desqualificacio
total no podra excedir dels 6 mesos.

Si ens referim precisament a la regulacié de la Lliga
Nacional (americana) d’Hoquei (NHL) hem de fer cons-
tar el conegut cas “Kovalchuk” en el que es va produir
un traspas del jugador al “New Jersey”. El tema de fons
és que l'acord collectiu laboral incloia un terme anome-
nat “cap-circumvention” que es pot traduir com by-pass
o elusio del “topall salarial”. Com a resultat, la NHL va
declarar que Kovalchuk realment volia i era capac de ju-
gar a la NHL fins a I’edat de 44 anys. No obstant aix0, va
considerar-se que el contracte de 17 anys entrava dins
I’esmentada “cap-circumvention”. En aquest cas, la NHL
es va negar a registrar el contracte signat donat que en
la seva globalitat superava el topall salarial i el contracte
es va haver de modificar per un periode més curt i un
import inferior.

V. Federacio Internacional d’Hoquei sobre gel

Al 2013, la Federacio Internacional d’Hoquei sobre
gel (IIHF) va aprovar les “Regulacions Internacionals de
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Regulations”,?® which apply to all national associ-
ation - members of the Federation in order to en-
sure implementation of the approved program of in-
ternational transfer of players. For this, the system
of transfers of players of International Ice Hockey
Federation uses the so-called international trans-
fer card. The purpose of this program is to maintain
good order in the field of sports worldwide and to de-
fend teams of sports clubs and players.

According to paragraph 1.1 of «2014 Interna-
tional Transfer Regulations», all players - men or
women - who wish to move from one country, irres-
pective of whether or not they are registered with the
member national association of that country, to the
member national association of another country to
compete in a competition under the jurisdiction of
the member national association, are required to
apply for a transfer by means of the IIHF transfer
card filled by the player himself. This card should be
filed by former national association to the new na-
tional association and should be approved by IIHF.
All players under 18 years of age may be transferred
by means of a «letter of approval».

The player transfer procedure must be prepared
first by the negotiation of the two clubs concerned if
the player is under contract or the negotiation of the
new club and player if the player is not under contract.
Items to negotiate include the length of the new con-
tract and the corresponding length of the transfer.
Following an agreement to transfer the player, the new
club to which a player wishes to transfer must begin
the transfer process by acquiring and completing the
international transfer card, as it is set in paragraph
2.1 of «2014 IIHF International Transfer Regulations».

According to sub-paragraph «c», paragraph 2.2
of «2014 IIHF International Transfer Regulations»,
the former member national association may in par-
ticular refuse to sign the international transfer card
of the player, if the player has not fulfilled financial
commitments to his former club in accordance with
previously concluded agreement between him and
the sports club, such as debts, or has not returned
the club’s equipment.

International transfers of players according to
IIHF Regulations may be limited or unlimited.

A limited transfer restricts the player’s playing
rights to a specific club and for a specific duration.

Traspassos per al 2014723 que s’havien d’aplicar a totes les
associacions nacionals - membres de la Federacio per tal de
garantir la implementacio del programa aprovat de traspas
internacional de jugadors. Amb aquesta finalitat, el sistema
de transferéncia de jugadors de la Federacié Internacional
d’Hoquei sobre gel utilitza 'anomenada “Targeta de transfe-
réncia internacional”. El propodsit d’aquest programa és el de
mantenir un ordre adequat en el context de I'esport a nivell
mundial i de defensar els equips de clubs esportius i els ju-
gadors.

Segons el paragraf 1.1 de les Regulacions internacio-
nals de traspassos (RIT a partir d’ara) 2014, tots els juga-
dors ~homes o dones- que volen desplacar-se d’un pais a
un altre, sense tenir en compte si estan registrats o no amb
|’associacié nacional d’aquell pais, és a dir, que van a pa-
rar a I'associacié nacional d’un altre pais per jugar en una
competicio sota la jurisdiccié d’aquella associacio nacional,
estan obligats a sollicitar el traspas mitjangant la targeta de
traspas de la IIHF que ha d’omplir el propi jugador, on es
demana passar de I'associacié nacional anterior a la nova
associacié nacional i que hauria d’estar necessariament
aprovada per la IIHF. Tots els jugadors de menys de 18 anys
poden ser traspassats mitjancant una “carta d’autorit-
zacio”.

El procediment de traspas de jugador ha d’estar prepa-
rat, primer per la negociacio dels dos clubs involucrats si el
jugador esta sota el contracte, o per la negociacié6 amb el
nou club si el jugador no esta sota contracte. Els aspectes
que cal negociar inclouen la durada del nou contracte i la du-
rada corresponent del traspas. Després de I'acord de traspas
del jugador, el nou club al qual vol anar el jugador ha d’ini-
ciar el procés de traspas mitjancant I'adquisicio de la targeta
internacional de traspas i completant-la com estipula el para-
graf 2.1 de la RIT International Transfer Regulations de 2014
de la IIHF.

D’acord amb el subparagraf “c”, paragraf 2.2. de les
RIT 2014 de la IIHF, el membre anterior d’una associacio
nacional pot rebutjar signar la targeta de traspas interna-
cional del jugador, si el jugador no ha complert amb els
compromisos financers amb el seu club anterior, de con-
formitat amb I'acord previ concertat entre ell i el club es-
portiu, com per exemple deutes, o que no ha tornat equi-
pament del club.

Els traspassos internacionals de jugadors segons les re-
gulacions IIHF poden ser limitats o illimitats.

Un traspas limitat restringeix els drets de jugar d’un juga-
dor a un club especific i per una durada especifica.

23 2014 IIHF International Transfer Regulations / International Ice Hockey Federation. - Stockholm, 2013. - 21 p. - P. 2,4,5, 7.
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At the same time, «2014 IIHF International Trans-
fer Regulations» provides for necessity of every
member national association to organize its internal
transfer procedures by issuing regulations. A mem-
ber national association’s internal regulations shall,
however, not stand in contradiction to the IIHF Trans-
fer Regulations, according to paragraph 1.5.

VI. Luxembourg Martial Arts Federation

Transfer Regulations of Luxembourg Martial Arts
Federation of 2013 determines?* that the subject
of transfer may any athlete being a member of the
club included in the Luxembourg Martial Arts Fe-
deration. It is noted that the rules of transfer of ath-
letes established by the Regulations apply in those
cases where it is impossible to reach an agreement
between the previous sports club and the athlete re-
garding his transition to the new sports club.

In accordance with Article 5 of Transfer Regula-
tions of Luxembourg Martial Arts Federation, a sports
club may refuse an athlete in his transfer to another
club if the athlete does not comply with the relevant
financial obligations to the club. The athlete has the
right to appeal such decision to the steering commit-
tee of the Luxembourg Martial Arts Federation.

Article 8 of Transfer Regulations of Luxembourg
Martial Arts Federation establishes the procedure
for the previous club of the athlete to obtain compen-
sation for his athletic training. Thus, the maximum
amount of compensation for the training of an athlete
is 2500 euro per year of training after the athlete has
reached eleven years, if the athlete has the highest
status according to classification of the Federation.

It is noteworthy that these regulations do not
contain guidance on what kind of legal relations
athletes have with sports clubs, that is, an athlete
may be transmitted by the transfer procedure as
in the case when there is an employment contract
between him and the sports club, as well as in the
case when there is only a civil contract.

VIl. Transfers of athletes being students
at schools or universities

It seems necessary to mention separately the trans-
fers of athletes being students at schools or universities.

Al mateix temps, les RIT 2014 admeten la necessitat
que té cada associacié nacional d’organitzar els seus pro-
cediments interns de traspas mitjancant regulacions espe-
cifiques. Les regulacions internes d’una associacié nacional
perd no podran entrar en contradicciéo amb les RIT de la IIHF,
segons el paragraf 1.5.

VL. Federacio d’Arts Marcials de Luxemburg

Les Regulacions de Traspassos de la Federacio d’Arts
Marcials de Luxemburg 2013 determinen®* que el subjecte
del traspas pot ser qualsevol esportista si és un membre
d’un club afiliat a la Federacié d’Arts Marcials de Luxem-
burg. S'observa que les regles de traspas d’esportistes es-
tablertes per les Regulacions s’apliquen en aquells casos
on és impossible arribar a un acord entre el club esportiu
anterior i I’esportista sobre la seva transferéncia al nou club
esportiu.

D’acord amb I'article 5 de les Regulacions esmentades
en el paragraf anterior, un club esportiu pot negar a un es-
portista el seu traspas a un altre club si I’esportista no
compleix amb les seves obligacions financeres rellevants
amb el club. L'esportista té el dret d’apellar la decisid
al comité directiu de la Federacié d’Arts Marcials de Lu-
xemburg.

L'article 8 d’aquestes Regulacions estableix un procedi-
ment per tal que el club anterior de I'esportista pugui obte-
nir una compensacio per la seva formacio i entrenament. Per
tant, la xifra maxima de compensacio per I’entrenament de
I'esportista és de 2.500 euros per any d’entrenament des-
prés que l'esportista hagi arribat als 11 anys, i sempre que
jugui en la categoria esportiva més alta segons la classifica-
ci6 de la Federacio.

Es convenient assenyalar que aquestes regulacions no
contenen directius sobre els tipus de relacions legals que te-
nen els esportistes amb els clubs esportius, és a dir, un es-
portista pot ser transferit pel procediment de traspas, tant si
el seu vincle amb el club és de tipus laboral com si només hi
ha un contracte civil.

VII. Traspassos d’atletes que son
estudiants en escoles o universitats

Resulta convenient tractar per separat els traspassos
d’esportistes estudiants escolars o universitaris.

2 Réglement sur les transferts / La Fédération Luxembourgeoise des Arts Martiaux // http://www.flam.lu/accueil/statuts-et-reglements-flam/

reglement-sur-les-transferts/ - 13.01.2014
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School sports associations are also adopting spe-
cial rules and regulations relating to the transfer of
students being athletes who participate in interscho-
lastic sports events and competitions. Typically, these
rules provide that a student cannot take part in com-
petitions for some time, if he goes to another school
without any particular reason. One of the objectives
of establishing such rules is to prevent the transition
of talented athletes to other schools in order to create
super-strong sports teams, as well as to prevent the
recruitment of student athletes. The school adminis-
tration usually supports publication of such rules, re-
ferring to the fact that one of the objectives of its activi-
ties in relation to school sport is to protect players from
the constant persecution from coaches and former
students of these schools in order to recruit them.?>

Some sports associations of school sports, trying
to limit this kind of abuse, often impose automatic
temporary restrictions on participation in sporting
activities at all athletes being transferred to other
schools for any reason. This approach is regarded
by researchers and athletes as too restrictive and
harsh.?¢

Conclusion

The system of transfers of professional athletes
examined in this article demonstrates the specifi-
city of labor relations of professional athletes and
coaches. Rules for concluding transfer contracts
are regulated at several levels involving sports
federations: international and national, as well
as by school athletic associations. Another factor
demonstrating urgency of the problem of transi-
tions (transfers) of athletes is the growing number
of disputes in sports on this topic. These disputes
are divided by subject into disputes between sports
organizations (usually clubs - the parties to transi-
tion), between athletes and sports organization
(s), between sports organizations and government
(usually tax) authorities, etc. These disputes are
caused by imperfections of national legislation, as
well as by many contradictory regulatory standards
in the sport. In this article, it is noted that transfers
of athletes and coaches have a number of specific
features established usually at the level of self-
regulation of relations in sport by sports entities,

Les associacions esportives escolars també estan adop-
tant normes i regulacions especials relacionades amb el
traspas d’estudiants que son esportistes que participen en
esdeveniments i competicions interescolars. Tipicament,
aquestes normes estipulen que un estudiant no pot competir
durant un temps si decideix canviar d’escola sense cap raé
particular. Un dels objectius d’establir aquestes normes és el
de prevenir la fuga d’esportistes amb talent a altres escoles
amb la finalitat de crear equips esportius ultrapoderosos, a
més de prevenir el reclutament d’estudiants-esportistes.
Ladministracié esportiva escolar usualment déna suport
a la publicacié d'aquestes normes, referint-se al fet que un
dels objectius de les seves activitats en relacié6 amb I'esport
escolar és protegir els jugadors de la persecucié constant
d’entrenadors i antics estudiants d’aquestes escoles per re-
clutar-los.?®

Algunes associacions esportives d’esport escolar, inten-
tant limitar aquest abls, imposant sovint restriccions tempo-
rals automatiques a la participacid en les activitats esporti-
ves a tots aquells esportistes que estan sent traspassats a
altres escoles sense una raé justificada. Aquest enfocament
esta considerat per investigadors i atletes com massa restric-
tiu i sever.®

Conclusio

El sistema de traspassos d’esportistes professionals
examinat en aquest article demostra I'especificitat de les
relacions laborals dels esportistes i entrenadors profes-
sionals. Les normes que regulen aspectes concrets dels
contractes de traspassos preveuen restriccions a diversos
nivells, involucren tant federacions esportives (internaci-
onals i nacionals) com associacions esportives escolars.
Un altre factor que demostra la urgéncia per resoldre el
problema de les transferéncies (traspassos) dels esportis-
tes és el nombre creixent de disputes sobre aquest tema.
Aquestes discussions estan dividides segons tematica
entre: conflictes entre organitzacions esportives (usual-
ment clubs - els involucrats en la transferéncia), entre
esportistes i organitzacions esportives, entre organitza-
cions esportives i autoritats governamentals (usualment
Hisenda), etc., i les seves causes son, sobretot, imperfec-
cions en la legislacio nacional, a més de moltes regulaci-
ons estandards contradictories existents en el context de
I'esport. En aquest article es fa constar que els traspas-
sos d’esportistes i entrenadors tenen un nombre impor-
tant de caracteristiques especifiques que s’estableixen

25 Thornton P.K. Sports law. - Boston: Jones and Bartlett Publishers, 2011. - 823 p. - P. 619.
26 Wong G.M. Essentials of sports law. Fourth Edition. - Santa Barbara: ABC-CLIO, 2010. - 928 p. - P. 250.
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primarily by international and national sports fe-
derations. However, the existing features require
both state intervention for individual countries and
unified procedural rules of international sports or-
ganizations with reasonable differentiation of regu-
lation of transfer of athletes, coaches and their ac-
counting by subjects of sport.

The article identifies the main transfer principles
and concludes that the key moment for transfers of
sportsmen in any kind of sport is freedom of their
will (in case the sportsman is under the legal age
- the will of their legal representatives in the stipu-
lated cases).

The performed work shall help to prevent poten-
tial disputes by transfers of sportsmen, to deter-
mine the necessary means on increasing the eco-
nomic efficiency of the transfer costs and to work
out new uniform rules of international transfers.
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